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STATEMENT OF QUESTIONS PRESENTED 


In its Order appointing counsel, the Court 


directed counsel to answer two questions: 


"(1) Did the introduction of statements 
made by the appellant in the absence of 
counsel to doctors at St. Elizabeth's 
Hospital violate appellant's privilege 
against self-incrimination or his right 
to the assistance of counsel? See 
Thornton v. Corcoran, 132 U. S. App. 
D.C. 232; 407 F.2d 695 (1969). 


"(2) Was appellant denied the effective 
assistance of counsel by counsel's 
alleged failure to advise him of his 
right, if any, to refuse to submit to 


the sodiumpentoth=l interview?" 


The following questions are also presented by this 


(3) Was appellant denied the right to be 


confronted with the witnesses against him 


when his counsel was not present at the 
St. Elizabeth's Hospital staff confer- 
ences, and a record of the proceedings 

at the conferences was not made available 


to appellant's counsel for use at trial? 


(4) Did the District Judge err in fail- 


ing to grant a hearing on Appellant's 


motion to vacate sentence under 28 U.S.C. 


§ 2255 (1964), in light of the specific. 
allegation in the motion that Appellant 
"did not have counsel present to protect 
his rights at the interview with the 
doctors whose expert testimony was used 

as a vehicle for murder in the lst degree," 
and the limited response of the Government, 
citing Jones v. United States, 103 U.S.'App. 
D.C. 326, 258 F.2d 420, cert. denied, 357 
U.S. 932 (1958), that "[pJetitioner alleges 
no facts supporting his assertion that his 
rights were not protected; no answer is” 


thus required."? 


STATEMENT OF PRIOR PROCEEDINGS 
EME EROCEEDINGS 


Petitioner was convicted of violating 22 D.C. Code 
§ 2401 (murder in the first degree) on November 1, 1967, and 
was sentenced to life imprisonment. This Court affirmed 


the judgment of conviction and sentence on February 14, 1969, 


Contee v. U.S.,: U.S. App. D.c. , 410 F.2d 249. 


Jurisdictional Statement 
References to Rulings. 
Statement of the Case. 
Statement of Points. . 


Summary of Argument. . 


Argument 


The method of conducting the staff conferences 

at St. Elizabeth's Hospital violated appellant's 
privilege against self-incrimination, his right 
to assistance of counsel, and his right to con- 
front the witnesses against him. . .....-. -» 


Appellant was denied the effective assistance of 
counsel by counsel's failure to advise him of 
his right to refuse to submit to the sodium 
pentothal interview . ....++++-+¢-e-e8s 


In light of the facts and circumstances of this 
case, the District Judge's failure to grant a 
hearing in respect of the merits of Appellant's 
motion under 28 U.S.C. § 2255 (1964) was 
erroneous. . . - .« 0 + - «© © © © «© © © © oo 


Conclusion .... 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOTVTD: 
ei SD St aAL at Somes WAS 


The Fifth Amendment to the Constitution of the 


United States provides in relevant Part: 


"No person . . . shall be compelled 
in any criminal case to be a witness 
against himself. . . .# 


The Sixth Amendment to the Constitution of the 


United States provides in relevant part: 


"In all criminal prosecutions, the 
accused shall enjoy the right .. . to 
be confronted with the witnesses against 
him... . to have the Assistance of 
Counsel for his defense.” 


28 U.S.C. § 2255 provides in relevant part: 


"A prisoner in custody under 
sentence of a court established by 
Act of Congress claiming the right to 
be released upon the ground that the 
sentence was imposed in violation of 
the Constitution or laws of the United 
States, or that the court was without 
jurisdiction to impose such sentence, 
or that the sentence was in excess of 
the maximum authorized by law, or is 
otherwise subject to collateral attack, 
may move the court which imposed the 
sentence to vacate, set aside or cor- 
rect the sentence. 


"A motion for such relief May be 
made at any time. 


"Unless the motion and the files and 
records of the case conclusively show 
that the prisoner is entitled to no re- 
lief, the covrt shall cause notice there- 
of to be served upon the United States 
attorney, grant a prompt hearing thereon, 
determine the issues and make findings of 
fact and conclusions of law with respect 
thereto. If the court finds that the 
judgment wes rendered without jurisdiction, 
or that the sentence imposed was not autho- 
rized by law or otherwise open to colla- 
teral attack, or that there has been such 
a denial or infringement of the constitu- 
tional rights of the prisoner as to render 
the judgment vulnerable to collateral at- 
tack, the covrt shall vacate and set the 
judgment aside and shall discharge the 
prisoner or resentence him or grant him 
a new trial or correct the sentence as 
may appear appropriate. 


"A court may entertain and determine 
such motion without requiring the produc- 
tion of the prisoner at the hearing. 


"The sentencing court shall not be 
required to entertain a second or succes— 
sive motion for similar relief on behalf) 
of the same prisoner. 


"An apoeal may be taken to the court 
of appeals from the order entered on the 
motion as from a final judgment on appli- 
cation for a writ of habeas corpus...." 


JURISDICTIONAL STATEMENT 


Pursuant to 28 U.S.C. § 2255 (1964), Appellant 
filed a motion to vacate a sentence of life imprisonment 
for murder in the first degree in violation of 22 D. Cc. 
Code § 2401. He was denied a hearing, and his motion was 
dismissed on August 8, 1969 "without prejudice to the fil- 
ing of an appropriate motion supported by a recitation of 
whatever facts the petitioner may rely upon." A timely 
notice of appeal was filed, and jurisdiction lies under 


28 U.S.C. § 1291 (1964). 


REFERENCES TO RULINGS 


Judge McGarraghy entered the following order 


denying Appellant's motion: 


“ORDER DISMISSING MOTION TO VACATE 
SENTENCE PURSUANT TO TITLE 28, 
USCA, SECTION 2255 


"Upon consideration of the motion of 
the defendant filed herein and the opposi- 
tion of the United States thereto, and it 
appearing therefrom that the petitioner is 
entitled to no relief as a matter of law, 
it is, this 8th day of August, 1969 


“ORDERED that the motion of the peti- 
tioner filed herein be, and the same here- 
by is dismissed, without prejudice to the; 
filing of an appropriate motion supported 
by a recitation of whatever facts the peti- 
tioner may rely upon." 


STATEMENT OF CASE 


The questions raised in this appeal relate 
respectively to (1) the method of conducting certain staff 
conferences at St. Elizabeth's Hospital, (2) a sodium perte= 
thal interview of appellant conducted by a defense psychia- 
trist, and (3) the propriety of the District Judge's denying 
without a hearing appellant's motion to vacate sentence under 
28 U.S.C. § 2255. Because of the nature of the voluminous 
record at trial, this statement of the case will be subdi- 


1/ 
vided into three sections. 


Staff Conferences -- Dr. Eugene C. Stammeyer, a 


clinical psychologist on the staff of St. Elizabeth's Hospital 
testified for the defense. (Tr. 566.) Dr. Stammeyer had pre- 
pared a "consultation sheet and clinical record” for submis- 
sion to the staff conference (Tr. 614), and read his psycho- 
logical summary to the court. (Tr. 614-617.) 

The witness testified that he had participated in 
two staff conferences at which Mr. Contee was present. These 
conferences took place on May 16, and December 7, 1966. (Tr. 
725.) There is no indication in the record that counsel for 


Mr. Contee was present at either staff conference or that 


1/ References to the transcript at trial will by styled "Tr." 


ie 


anyone had ever discussed with Mr. Contee the possibility thet 
counsel might be made available to him. Further,i there is no 
indication that a stenographic or other record was made of 
either conference. : 

At the conferences, Dr. Stammeyer presented “the 
psychological aspect of Mr. Contee's over-all picture" (Tr. 
725), and conferred with the staff psychiatrists concerning 
his findings. Dr. Stammeyer was.the only psychologist present 
at the staff conferences, which were also attended by a social 
worker, a chaplain, and three psychiatrists. (rr. ead On 
redirect examination, trial counsel for defendant elicited the 
fact that each staff conference lasted “approximately one hour.” 
(Tr. 736). ! 

Apparently, Dr. Stammeyer questioned appellant at 
the conferences. (Tr. 736.) Counsel attempted to elicit 
from Dr. Stammeyer some of the quesetons he asked’ at the confer- 
ences, but the Doctor was unable to recall what questions he 
Might have asked, nor could he recall the extent of his parti- 
cipation in the conference or in the staff discussions after 


the interview with appellant. (Tr. 737.) 


It was also developed that a Dr. Ponquinette pre- 


pared certain "intermediate work-up sheets" on Mr. Contee. 


2/ Drs. Owens, Platkin and Hammon were the psychiatrists 
present at the May 16 conference, while Drs. Platkin, Owens 
and Economon were present at the December 7 conference. 
(Tr. 727.) 


an 


(Tr. 737.) Dr. Ponquinette at the time was a resident in 
psychiatry at St. Elizabeth's. Her report was read at the 
staff conference but “[s]he wasn't there personally." (Tr. 
738.) Dr. Stammeyer described the preparation of an "inter- 
mediate work-up” report by a resident psychiatrist as a 
customary procedure at the time of Mr. Contee's incarceration 
at St. Elizabeth's. (Tr. 738.) 

It was the opinion of Dr. Stammeyer that it prob- 
ably would take "considerable time" to prepare such a report 
and that the report would be the result of personal inter- 
views with the patient. Dr. Stammeyer did not know whether 
the psychiatrists who conducted the staff conferences requested 
the presence of Dr. Ponquinette in order that she might give 
her findings orally, discuss her report, and make an evalua- 
tion of any mental illness of the appellant. (Tr. 739.) How- 
ever, Dr. Stammeyer agreed with the suggestion of appellant's 
counsel that 

“the report such as Dr. Ponquinette's 

which is based on personal observation and 

has certain remarks and comments regarding 

anxiety and tension would be significant 


in making a psychiatric evaluation.” [fTr. 
739.) 


At one point in the trial, defense counsel asked for 


a short recess in order to attempt to call Dr. Ponquinette as 


a witness. He apparently was able to confer with he~ hy nhan- 


and told the court that he would "not call her at this time.” 


The record does not reflect the reasons for his decision. (Tr. 
783-785.) 

Dr. Wilber Hamman testified for the United States 
and concluded that appellent's alleged crime was not the pro- 
duct of a mental disease. (Tr. 786.) Dr. Hamman summarized 
the procedures taken at the initial staff conference as 


follows: 


"Marshall Contee had been admitted to 
the hospital in February of 1966 by order 
of this court for examination. He was 
given the psychiatric examination. It is 
listed here as an admission case study 
and summary by a second-year psychiatric 
resident who was under my supervision. 
Also, collateral tests were done, neuro- 
logical tests, electroencephalograms, 
Spinal puncture. Psychological tests 
were of course done. 


"Then this information was presented 
at the Medical Staff Conference on May 
16, 1966. At this time we reviewed the 
psychiatric evaluation which had been 
done up to that point. We reviewed the 
results of neurological examinations. | 
We reviewed the psychological examinations 
and we then interviewed the patient. 
Following that interview, we arrived at 
our conclusion." [fr. 790-791.] 


Dr. Hamman said that the appellant "had been assigned to Dr. 


Ponquinette." (Tr. 791.) In Dr. Hamman'’s opinion, Dr. 


—6n— 


Ponquinette probably spert "botwee:. siz and igh. Mowe cv 
@ period of weeks on this repcrt." (Tr. 858.) Her views as to 
the appellant "might have been helpful" if expressed in person, 
in addition to being reflected in her written report. (fr. 
859.) 

Trial counsel for appellant attempted to cross-examine 
Dr. Hamman concerning the procedures at the staff conferences. 
Dr. Hamman did not heave notes from the conferences, nor could 
he recall what questions he had asked the appellant. (Tr. 802.) 
The staff conferences apparently lasted somewhere between one 
hour and 20 minutes and one hour and 30 minutes, with the appel- 
lant present approximately one hour. (Tr. 803.) Dr. Stammeyer 
made an oral presentation and the reports of Dr. Ponquinette 
were available, although she was not present. (Tr. 803-804.) 
Dr. Hamman had not seen the appellant prior to the conference. 
(Tr. 805.) Upon cross-examination as to the material available 
at the conference on which to base a conclusion, Dr. Hamman 
commented: "Perhaps the examination was not as broad as is 
possible. I think it was sufficient." (Tr. 812.) 

The United States called Dr. Mauris M. Platkin who 
was present at both staff conferences. (Tr. 890.) Dr. Platkin 


was asked whether he could recall the questions that were asked 


of appeliant at the conferences (Tr. 898.) He responded: 


"I don't recall them specifically. 
The general character of the questioning 
covered the alleged incident that oc- 
curred, his relationship with his family, 
what he had done with himself in the past, 
how he had conducted himself on various 
occasions and how he was getting along, 
what he did for a living, and so on. Of 
that general nature. I don't remember 
the specific questions." [Tr. 898-899.] 


The doctor could not recall whether he had considered in detail 
the "jackets of the ward doctors and ward personnel” concerning 
Mr. Contee. (Tr. 901.) In response to cross-examination, Dr. 
Platkin indicated that he had read the report of Dr. Ponquinette 
(Tr. 944), and that Dr. Ponquinette did not participate in the 
staff conferences, because it was not convenient as a rule for 


her or other residents to. attend such conferences in light of 


an extremely busy schedule. (Tr. 945.) 


Sodium Pentothal interview -- Dr. Clarence E. Bunge, 


a member of the District of Columbia Mental Health Commission 
(Tr. 387), testified that appellant's murder of his wife was 
the product of a mental disease. (Tr. 396.) His conclusion 
was based on approximately four hours of personal interviews 
(fr. 398), during which time he performed a sodium pentothal 
interview of the appellant. Trial counsel indicated that the 
"notes of the Doctor's sodium pentothal interview" would be 


introduced as a basis for the Doctor's psychiatric conclusions. 


(Tr. 401.) Dr. Bunge had intended to record the interview but 


was unable to do so. Consequently, what he had available were 


the notes he had taken of the defendant's answers to the ques~ 


tions propounded during that interview. Dr. Bunge, Dr. Liebow 
(an anthropologist), Dr. Helen Warner (an anesthesiologist) 
and defendant's counsel were present at the sodium pentothal 
interview. There is no indication in the record that appel- 
lant was informed by counsel that he need not submit to the 
interview. (Tr. 403-404.) 

A sodium pentothal interview was described by Dr. 
Bunge as follows: 


"A sodium pentothal interview is -- 
the interview itself is partially done 
with the person partially anesthetized 
or partially under an anesthetic. It is 
the same thing dentists use to pull 
teeth,,| but there the dosage of the medi- 
cation is such that the individual is 
completely unconscious. When small 
dosage, is used this results in a state 
of sleep, one from which the individual 
can be awakened from. And during this 
wakefulness the individual can respond 
to questions and often can remember 
things he couldn't remember without it. 
It seems to relieve the conscience suf- 
ficiently that the things which are pain- 
ful can be exposed and can be said. 


“As a rule they do not remember what 
they said in the interview." [Tr. 404- 
405.] 


The court received the Costto7°s :o:c7 + 
um peitctha™t interview into evidence (Tr. 406), and the Doctor 


read from his notes as follows: 


"Peggy was my wife. I love my wife 
and I love Peggy. Gwendolyn was my wife. 
Minnie. I hate Minnie. Minnie loved me 
more than Peggy. I loved Peggy. Peggy: 
told me, ‘Kill Minnie. Marry Peggy.' 
Peggy had my baby. Peggy told me to 
kill the man down the street because he 
made love to her. I made love to Pegoy. 


“The night of the accident after I 
made love, I confessed to my wife about 
having relations with Peggy. She told 
me I was a devil like my mother said. 

My wife wanted to kill Peggy, Andre and 
Michele. After my wife went to sleep, I 
got up, looked at my wife and I thought 

of my baby and Peggy. I looked at my wife. 
She was asleep. She lay there. She woke 
up and said, ‘Oh, no. Oh, no.‘ She was 
being hit. The hands were hitting her. 

I looked at my wife. She was kneeling 

in the bed with her head between her legs 
hollering, 'Oh, no. Oh, no." There was 
somebody standing on top of her laughing. 
He had an axe hitting. He had to kill her. 
Wife wanted to kill Peggy and baby. After- 
wards, I went back to sleep. 


“The razor cut me. It was the same 
man who stood over my wife who cut me. I 
asked him to cut me. I wanted to die. I 
ask the Lord to forgive me. I read in the 
Bible that he who takes his life shall die 
a thousand times but he who ask forgive- 
ness will go to heaven. I must see Peggy, 
my daughter and my son. My wife reached 
for the axe. It was under my wife's pillow. 
I hit her with my right hand. Then I 
jumped up. The other person took the axe 
from her and she didn't struggle. 


"I got sick, started dripping blood, 
lost so much I got sick. I started de- 
fecating, spitting up, and got sick from 
eating. I felt for my stomach. I wanted 
water. I kept telling Minnie 'give me a 
cold drink of water.' The light came on 
in the hall and my wife came and opened 
the door. She didn't come in. I was 
kneeling on the floor sick. 


. "Minnie never say about Peggy and me 
but I think she knew all the time. I 
wanted to beat the charge, come home and 
not kill anybody. I planned to kill 
Minnie and Peggy from September. I came 
home Saturday. Minnie didn't make love 
and wanted me to cut if off. I wanted to 
cut it off but we got in a fight and she 
hit me in the head with an axe. 


: "Peggy said to leave Minnie and me. 
Peggy, Andre and Michele would live else- 
where together. I told Ralph that he 
could have my furniture. I was going to 


kill everybody in the house and then kill 
myself. They were all against me. 


' "In-laws persuaded Peggy, Michele and 
Andre against me. After wife stab me I'd 
stab myself. I put knife in the same hole 
and pushed it further. I feel like being 
dead lots of times. 


: “No one else knew about me and Peggy. 
I first started sex with Peggy in May of 
"64. 


|"The first devil was a red one, little, 
in a deck of cards. 


i"A big black one stood over my wife. 
"Mother told me I was a black devil 


and I killed her. I cooked my Mother some 
chicken, put rat poison on and she died 


3 days later. Mother said she wanted to 
die. No one else knew about it. 


“I've been unhappy since Mother died. 


"Mother told me I was the cause of her 
having cancer of the womb. 


"I fried her chicken. I put 2 tea- 
spoons of rat poison food in it and put hot 
water in it and I poured this mixture over 
the chicken." 


There is one ingredient left out. 

Q What is that, sir? 

A He peed in it. 

Q I am sorry? 

A He peed in it." [Tr. 408-411.] 

At the conclusion of the Doctor's reading, the court 


gave the following instruction to the jury: 


"I want to tell the jury that this inter- 
view was received in evidence for a very 
limited purpose; the statements made by the 
defendant while under medication. They are 
not to be considered as evidence. you are 
not to consider the statements as proof of 
or the truth of what the defendant said while 
under medication. They were received solely 
for the purpose of being considered by the 
psychiatrist as being one of the bases on 
which a psychiatrist forms an opinion. I 
want you to understand that. It is not 
otherwise evidence in this case.” [Tr. 412.] 


Counsel for the United States attempted at considerable 


discredit the results of the sodium pentothal interview 


Sy = 


in his cross-examination of Dr. Bunge. (ur. 276-407.) /.... 
his cross-examination of Dr. Stammeyer, the Assistant United 


States Attorney again attempted to discredit the veracity of 


the sodium - pentothdlinterview. (Tr. 715-720.) In response 


to questioning by Government counsel, Dr. Hamman expressed a 
view that the sodium pentothal tests administered to appellant 
were ineffective. (Tr. 798-801.) (He reiterated this view 
in response to cross-examination by counsel for appellant. 
(Tr. 820-822.)')) Dr. Platkin discussed the results of the sodi- 
um pentothal interview (Tr. 922-924), and suggested that he 
was "not particularly impressed with this as substantially 
and significantly adding to the picture we have of the situa- 
tion." (Tr. 930.) 

In his closing remarks to the jury, the Assistant 
United States Attorney criticized the sodium pentothat inter- 
view as inadequate. (Tr. 982-983.) The court instructed the 
jury that the sodium pentothal interview was admitted "solely 
for the purpose of showing one of the bases upon which the 
psychiatrists relied in making their finding as to the mental 
state of the Defendant.” (Tr. 1040.) 

Right to a Hearing -- In his motion in the District 
Court under 28 U.S.C. § 2255, appellant alleged that he “did 


not have counsel when he was questioned and statements taken,” 


and that he "did not have counsel present to protect his rights 
at the interview with the doctors whose expert testimony was 
used as a vehicle for murder in the lst degree." The United 
States responded to this allegation by referring specifically 
only to the sodium pentothal interview, giving the impression 
that counsel was not present and that this was the heart of 
appellant's objection. In fact, counsel was present at the 
sodium pentothal interview. | 

In addition, the United States made the following 
statement in answer to appellant's motion: 

"regarding interviews with other doctors, 

petitioner alleges no facts supporting | 


his assertion that his rights were not | 
protected; no answer is thus required." | 


The District Court denied the motion without a hearing. 


STATEMENT OF POINTS 


The method of conducting the staff conferences at St. 
Elizabeth's Hospital violated appellant's privilege 
against self-incrimination, his right to assistance 
of counsel, and his right to confront the witnesses 


against him. 


Appellant was denied the effective assistance of 
counsel by counsel's failure to advise him of his 
right to refuse to submit to the sodium -pentothal 


interview. 


In light of the facts and circumstances of this case, 
the District Judge's failure to grant a hearing in 
respect of the merits of Appellant's motion under 


28 U.S.C. § 2255 (1964) was erroneous. 


SUMMARY OF _ ARGUMENT 


I 

Appellant's counsel was not present at the two 
staff conferences held at St. Elizabeth's Hospital. Appellant 
was required at the staff conferences to answer questions 
concerning his involvement in the alleged crime. It appears 
from the record that the psychiatrists who testified for the 
United States that the alleged crime was not the product of 
a mental disease could not recall what questions they asked 
appellant at the staff conferences. In addition, they did 
not take (or did not retain) notes concerning the conference. 
Appellant's counsel was thus unable effectively to cross- 
examine the psychiatrists. The method of conducting the staff 
conferences violates appellant's Fifth Amendment right against 
self-incrimination, his Sixth Amendment right to counsel, and 
his Sixth Amendment right to confront the witnesses against 


him. A new trial is required. 


It 
Appellant apparently was not informed by his counsel 


that he need not submit to a sodium pentothal interview con- 


ducted by a defense psychiatrist. The incriminating results 


of that interview were introduced at trial without the informed 
consent of appellant. The limiting instructions of the trial 


judge concerning the introduction of this evidence were 


ineffective. The Fifth Amendment guarantee against self- 


incrimination is personal to the accused, and may not be 


waived by counsel. Counsel's apparent failure to apprise 


appellant of his rights is an error of constitutional 


dimensions and a new trial is required. 


Imr 

If the Court does not agree with counsel that the 
present state of the record requires a reversal and a new 
trial on either or both of Points I and II above, it is clear 
that the trial judge erred in failing to grant a hearing on 
appellant's motion under 28 U.S.C. § 2255. Appellant made 
specific factual allegations in his motion which raised 
serious constitutional questions. A hearing should have been 


granted. 


The method of conducting the staff conferences at St. 
Elizabeth's Hospital violated appellant's privilege 


against self-incrimination, his right to assistance 


of counsel, and his right to confront the witnesses 


against him. 


{In connection with this point, it is respectfully 
suggested that the Court read the following pages from the 
trial transcript: 

445, 566-575, 613-617, 725-728, 735-739,, 


883-785, 790-792, 802-806, 811-817, 857- 
859, 889-891, 898-905.] 


Introduction 


In its Order of April 27, 1971, granting: prior 
counsel's motion to withdraw and appointing present counsel 
to represent appellant, this Court directed counsel to answer 


the following question: 


(1) Did the introduction of the state- 
ments made by appellant in the absence 
of counsel to doctors at St. Elizabeth's 
Hospital violate appellant's privilege 
against self-incrimination or his right 
to the assistance of counsel? See 
Thornton v. Corcoran, 132 U.S. App. D.C. 
232, 407 F.2d 695 (1969)." 


This directive brings into focus the propriety of the method 
chosen by St. Elizabeth's Hospital for conducting the two 
staff conferences which culminated in a decision by two psy- 
chiatrists to testify for the United States that the alleged 
offense of appellant was not the product of a mental disease. 
In this section of the brief, we address ourselves 
to the question posed by the Court, and conclude that the 
procedures employed at the staff conference did, in fact, 
violate appellant's privilege against self-incrimination and 
his right to the assistance of counsel. However, it is equally 
clear on the present state of this record that the cumulative 
effect of the procedures utilized at the staff conferences 
fatally prejudiced appellant's Sixth Amendment right to con- 
front the two psychiatrists testifying against him at trial. 
For this reason also, appellent's motion to vacate his sen- 


tence should have been granted. 


Factual Background 


As developed in detail in our Statement of Case, 


the psychiatrists testifying for the United States were unable 


to recall with any degree of particularity the questions they 


had asked appellant at the staff conferences of May 16, and 


December 7, 1966. Appellant's trial counsel was not present 
at either of these conferences, and there is no indication 

on the record that hospital transcripts, tapes, or other 
records in respect of the staff conferences -- such as the 
report of Dr. Ponquinette -- were made available to trial 
counsel, nor is there any indication that he was af forded an 
Opportunity to consult with the Government psychiatrists be- 
fore trial. In addition, neither of the psychiatrists had 
made (or at least had not retained) notes concerning the staff 
conferences. Appellant's trial counsel was thus prevenced 
from inquiring into the factual bases on which the Government 
psychiatrists predicated their opinions. The questioning of 


appellant at the staff conferences "covered the alleged inci- 


dent that occured" (see pages 7 and 8 supra), and this fact 


was communicated to the jury. 


Outline of Argument 


It is appellant's basic position that the cumulative 
effect of the method of conducting the staff conferences at St. 
Elizabeth's Hospital -- both that portion of the ponterenes 
at which the appellant was present and that which he was not -- 
was to deny him his Sixth Amendment right to confront the 


witnesses against him. It is in the context of the right to 
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confrontation though meaningful cross-examination that appel- 
lant's claimed right to have his counsel present at the staff 
conferences becomes particularly significant. Similarly, the 
potential danger of unknowing self-incrimination, inherent in 
the staff conferences, is an additional reason for protecting 
in full measure the accused's right to confrontation. Finally, 
and as issue independent of the confrontation question, the 
Fifth Amendment gave appellant the right to remain silent at 
the staff conferences -- a right which he could lose only by a 


knowing and intelligent waiver. 


The Question of Confrontation 


Appellant does not believe that the question posed 
by the Court, quoted above, can properly be answered without a 
full understanding of the primacy accorded by the courts to the 
Sixth Amendment guarantee of the right of confrontation, par- 
ticularly as this right relates to meaningful cross-examination. 
The United States Supreme Court, in Pointer v. Texas, 
380 U.S. 400, 404 (1965), had occasion to emphasize the im- 


portance of cross-examination: 


"It cannot seriously be doubted at 
this late date that the right of cross- 
examination is included in the right of 
an accused in a criminal case to confront 


the witnesses against him. And probably 
no one, certainly no one experienced in, 
the trial of lawsuits, would deny the 
value of cross-examination in exposing 
falsehood and bringing out the truth 

in the trial of a criminal case. See, 
e.g., 5 Wigmore, Evidence § 1367 (3d 

ed. 1940). The fact that this right 
appears in the Sixth Amendment of our 
Bill of Rights reflects the belief of 
the Framers of those liberties and 
safeguards that confrontation was a 
fundamental right essential to a fair | 
trial in a criminal prosecution. More-| 
over, the decisions of this Court and 
other courts throughout the years have | 
constantly emphasized the necessity for | 
cross-examination as a protection for 
defendants in criminal cases. This 
Court in Kirby v. United States, 174 
U.S. 47, , 56, referred to the right 
of confrontation as '[o]ne of the funda- 
mental guarantees of life and liberty,' | 
and 'a right long deemed so essential for 
the due protection of life and liberty 
that it is guarded against legislative | 
and judicial action by provisions in the 
Constitution of the United States and. 
in the constitutions of most if not all’ 
the States composing the Union.' Mr. | 
Justice Stone, writing for the Court 

in Alford v. United States, 282 U.S. 


687, 692, declared that the right of 
cross-examination is ‘one of the safe- 
guards essential to a fair trial.' 3/ 


Of particular relevance to a discussion of the right 


to confrontation in the context of the insanity defense at 


trial is the expression of the Supreme Court in Turner v. 


Louisiana, 379 U.S. 466, 472-473 (1965): 


"In the constitutional sense, trial 
by jury in a criminal case necessarily 
implies at the very least that the 'evi- 
dence developed' against a defendant 
shall come from the witness stand in a 
public courtroom where there is full 
judicial protection of the defendant's 
right of confrontation, of cross-examina- 
tion, and of counsel." 


In the context of this record, it cannot be disputed 
that at least part of the "evidence developed" against appel- 


lant did not "come from the witness stand,” subject to the 


LN 


3/ The Court continued, 380 U.S. at 405: 


"There are few subjects, perhaps, upon 
which this Court and other courts have 
been more nearly unanimous than in their 
expressions of belief that the right of 
confrontation and cross-examination is 
an essential and fundamental requirement 
for the kind of fair trial which is this 
country's constitutional goal." 


See Douglas v. Alabama, 380 U.S. 415 (1965); In re Oliver, 333 
U.S. 259,373 (15a8)—— ee 


"full judicial protection of the defendant's right of a5 5 
cross-examination.” The determination of the Government psy- 
chiatrists to testify that the alleged crime of appellant was 
not the product of a mental disease was based at least in part 
on interviews of the defendant at the staff conferences, on 
materials made available to the psychiatrists at those confer- 
ences, and on the discussion at the conferences after appellant 
had been dismissed. Because of the inadequacies of the pro- 
cedures for memorializing the staff conferences --' both the 
portion at which appellant was present and the portion from 
which he was absent -- trial counsel for appellant was unable 
fully to cross-examine the Government psychiatrists concerning 
the factual predicates upon which they based their: conclusions. 
See pages 4-8, supra. : 

The difficulty experienced by appellant's counsel 


parallels the problem with which the Court in United States v. 


Wade, 388 U.S. 218 (1967), was concerned. In Wade, supra, at 


235-236, the Court was concerned with the effect of "a suspect 
pretrial identification which the accused is helpless to sub- 


ject to effective scrutiny at trial," and commented: 


"And even though cross-examination is a 
precious safeguard to a fair trial, it 
cannot be viewed as an absolute assur- 
ance of accuracy and reliability. Thus 
in the present context, where so many 
variables and pitfalls exist, the first 
line of defense must be the lessening 
of the hazards of eyewitness identifi- 
cation at the lineup itself. The trial 
which might determine the accused's 
fate may well not be that in the court- 
room but that at the pretrial confronta- 
tion, with the State aligned against 
the accused, the witness the sole jury, 
and the accused unprotected against 

the overreaching, intentional or unin- 
tentional, and with little or no effec- 
tive appeal from the judgment there 
rendered by the witness -- 'that's the 
man. on 


Although appellant does not contend that a psychiatric exami- 
nation is to be equated precisely to a line-up, in respect of 
the problem of confrontation, nevertheless, it is clear that in 
this case the "first line of defense" of appellant, in respect 
of his ability to cross-examine those psychiatrists who testi- 
fied against him, lay in obtaining adequate information about 
the staff conferences. When appellant's counsel at trial was 
finally able to cross-examine the Government psychiatrists, 


they could not remember the questions they had asked appellant, 


they did not have notes concerning the conferences, and they 


were extremely vague in pointing to the underlying factual 
bases on which rested their opinions that the alleged crime 


was not the product of a mental disease. 
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Thornton v Cochran 


Thornton v. Corcoran, supra, is the keystone deci- 
sion to be considered when discussing the propriety of the 
hospital staff conferences. In Thornton, petitioner was com- 
mitted to St. Elizabeth's for an cxamination to determine not 
only his competency to stand trial, but aiso whether he was 
suffering from a mentai disease at the time of the alleged 
offense. Petitioner requested the District Judge to order St. 
Elizabeth's Hospital 

"to permit his counsel and an independent 

psychiatrist to attend the staff confer- 

ence that would be held before the hospital 


filed its report with the District Court. 
[407 F.2d, at 696.] 


Thornton's motion was denied by the District Court, and he 


petitioned this Court for a writ of icandamus, directing the 
District Judge to issue such an order. The Court"s ultimate 


conclusion in Thornton was that 


"the complexity of the issues involved — 
and the uncertain factual matrix within: 
which they must be resolved persuades 

us that a solution should not be 
attempted in the con*ext of this peti- 
tion for a writ of mandamus." [407 F.2d, 
at 702.] 


This Court described the basic contention of peti- 
tioner in Thornton to be that 

"the logic of Wade v. United States, 

388 U.S. 218 (1967), compels recogni- 

tion of his right to counsel during 

his staff conference at St. Elizabeth's." 

{407 F.2d, at 698.] 

The Supreme Court, in Wade, held that an accused 
was entitled to the presence of an attorney at a line-up, 
because the line-up was a pretrial confrontation of the ac- 
cused and the Government, and it was thought that the presence 
of counsel was necessary to 

“preserve the defendant's basic right 

to a fair trial as affected by his 

right meaningfully to cross-examine 

the witnesses against him and to have 

effective assistance of counsel at the 

trial itself." [388 U.S., at 227.] 

In its discussion of Wade, this Court noted that 
the Supreme Court held that its sweeping language did not 
apply to all “preparatory steps" before trial. The Supreme 


Court distinguished scientific tests from situations 


involving a confrontation, such as a line-up. Id, at 228. 


This Court then developed at length the factors which prop- 
erly could be considered in determining whether a psychiatric 
examination more closely resembled a scientific test or a 


potential confrontation: 


"It might be argued that a 
psychiatric examination resembles such | 
a scientific test more closely than a 
lineup. In addition, such examinations 
might also be distinguished from line- 
ups on other grounds. Thus, the examina- 
tion at Saint Elizabeths is not prose- 
cutorial in nature; the doctors are 
required to be impartial in their 
evaluation of the accused. Because 
of this, there is neither the same 
reason to suspect the sort of abuses 
which troubled the Court in Wade, see 
388 U.S. at 228-229, 87 S.Ct. 1926, 
nor evidence that such abuses have 
occurred. Moreover, the majority of | 
pretrial examinations are, like the one 
in this case, requested by the defense; 
unlike a lineup, there is no literal | 
compulsion involved in these circum- 
stances. 


"Unfortunately, the argument that 
mental examinations should be assimilated 
to scientific tests for Sixth Amendment 
purposes finds scant support in the 
experience of this jurisdiction in ad- | 
ministering the insanity defense. Unlike 
the realm of fingerprints and blood sani- 
ples, there is at best small agreement , 
among experts concerning either the theory 
or technique appropriate to the diagnosis 
of mental illness. The ‘variable factors' 
are legion. 


"While it is true that the examin- 
ing doctors at Saint Elizabeths are in 
theory impartial, moreover, as a practi- 
cal matter some or all of these involved 
normally testify for the Government 
when the insanity defense is raised at | 
trial. In this case counsel for the 
petitioner concede that the evidence 
is strong that he committed the acts 


charged, and aver that the principal 
issue at trial, assuming Thornton is 
found competent, will be that of respon- 
Sibility. If this is true, there can 
be little doubt that his staff confer- 
ence at Saint Elizabeths will represent 
an important confrontation with experts 
likely to testify for the Government. 
Moreover, just as the Supreme Court 
argued in Wade that a witness once hav- 
ing identified a suspect in a lineup 

is unlikely to retract the identifica- 
tion at trial, our experience suggests 
that the representatives of Saint 
Elizabeths rarely contradict in their 
testimony at trial an opinion they 

have voiced at the staff conference. 
Finally, the fact that many defendants 
wishing to assert the insanity defense 
are indigents who, as a practical 
matter, must rely upon an examination 
under 24 D.C.Code § 301l(a) (1967) to 
raise their defense calls into question 
the confidence with which we can conclude 
that, requests for such examinations are 
truly 'voluntary'.” [407 F.2d, at 699.] 


It was this Court’s conclusion that it was "any- 


thing but clear what guidance we should draw from Wade in 


this context," 407 F.2d, at 699. With all respect, appellant 
does not have the same difficulty. Wade's minimal holding is 
that counsel is required at each stage in the criminal pro- 
cess where the accused confronts the forces of Government, 
and his right to meaningful cross-examination needs to be 
protected. Precisely such a situation is presented by this 
Court's discussion, quoted above, of the significance to be 


attributed to the staff conferences. 
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Perhaps the Court's hesitancy about applying Wade in 


Thornton is attributable to the fact that counsel: characterized 


Wade as a “right to counsel case." Appellant suggests that 


Wade is more properly to be read as a “confrontation case.” 
Such a reading sheds light on a further problem considered by 
the Court in Thornton. 

The Court was concerned, in respect of appellant's 
broad claim that he had a right to have his counsel attend the 


staff conferences, with 


“the further factor that we cannot 
assume that the staff conference can 
be treated as a single whole in 
defining the petitioner's right to 
the assistance of counsel. The 
amicus curiae brief submitted by the 
hospital in this case and the other 
information available to this Court 
indicate that the typical staff con- 
ference includes both an interview 
with the individual committed for 
examination and deliberations by the 


4/ This Court recognized the importance of the claim to a 
meaningful cross-examination in Thornton, 407 F.2d, at 701: 


"The ability of defense counsel to 
cross-examine Government witnesses 
is crucially important not only on 
the issue of competency to stand 
trial but also when the insanity de- 
fense is raised at trial, as this 
Court has often pointed out." 


attending staff members at which the 

individual is not present. The peti- 

tioner does not distinguish between 

these discreet parts of the confer- 

ence in demanding that his counsel 

or an independent psychiatrist 

be allowed to attend, but the issues 

involved may be quite different." 

{407 F.2d, at 699.] 
When Wade is read as a "confrontation" case, this problem may 
be viewed from a different perspective. The demand for counsel 
at that portion of the staff conference from which the accused 
is absent is in reality a demand for protection of the accused's 
right to confrontation, particularly to meaningful cross-exami- 
nation. This claim transcends the distinction between the two 
parts of the staff conference, even though it may be argued 
that an abstract claim to counsel (and to protection against 
self-incrimination) is less relevant to that portion of the 


staff conference from which the accused is absent. 


It is apparently the position of St. Elizabeth's 


Hospital that an accused's right to cross-examine may be pro- 


tected by measures short of permitting the attendance of counsel 


at staff conferences. See Thornton, supra, at 701-702: 


"Saint Elizabeth's Hospital has 
argued in its amicus curiae brief that 
the defense attorney can adequately 
cross-examine its staff members who 
May testify for the Government on the 


basis of the reports anc files it wiil 
make available to counsel. However, 
the hospital has not displayed an 
enthusiasm to make such reports avail- 
able to the defense. As recently as 
last year it refused to allow a de- 
fense psychiatrist access to the re- 
ports of its staff psychologist. See 
Washington v. United States, 129 U.S. 
App.D.C. 29, 32, 390 F.2d 444, 447 
(1967). And whether the failure is 
due to the inability of defense attor- 
neys to obtain or to interpret hospital 
files, our experience has made it all 
too clear that trial counsel are 
frequently unable to cross-examine 
government witnesses with sophistica- 
tion." 


We have indicated previously that trial. counsel 
for defendant in this case experienced difficulty in cross- 


examining the psychiatrists who testified for the! United 


States, and that there is no indication in the record that 


counsel received any assistance from St. Elizabeth's Hospi- 
tal in preparing his cross-examination. If St. Elizabeth's 
Hospital chooses not to make available its "reports and files," 
its argumentisentnee the presence of counsel at any stage of 
the staff conference has little to recommend it, when viewed 
in the light cast by the Sixth Amendment's guarantee of con- 
frontation. 

This Court in Thornton, supra, at 702, discussed 


the possibility that the right to confrontation might be 


protected by measures short of requiring the presence of counsei 


at every stage of each staff conference: 


"Even could we conclude the peti- 
tioner is constitutionally entitled to 
further protection of his rights at the 
staff conference, we cannot be certain 
that the presence of counsel is the 
appropriate remedy. It may be that 
alternative devices such as recording 
some or all parts of the staff con- 
ference may satisfy the Constitution 
at less cost to the effectiveness of 
the staff conference. The broad range 
of the alternatives to be considered 
can better be evaluated with the aid 
of a full factual record in a post- 
trial proceeding. Saint Elizabeths 
Hospital argues in the amicus curiae 
brief submitted at the Court's invita- 
tion that the hospital records and 
reports available to the defense 
already enable the attorney to ade- 
quately cross-examine the Government 
witnesses from the hospital. Thus, 
the hospital brief assures us that 
not only can the defense obtain copies 
of the medical staff conference report, 
but also the lawyer for the accused 
can examine all the material in the 
hospital records considered at the 
staff conference and discuss the case 
informally with all hospital per- 
sonnel whose observations are included 
in the patient's file." 


This case presents the "full factual record in a 


post-trial proceeding" which the Court considered necessary 


to make a proper choice from among the "broad range of alter- 


natives" discussed in Thornton. Upon examination of this 


record, it should be clear to the Court that appellant's 
counsel was unable effectively to cross-examine the psychia- 
trists who testified for the United States. Further, as dis- 
cussed above, there is no indication in this record that St. 
Elizabeth's Hospital proffered any of the alternatives to 
the presence of counsel, set forth in its brief in Thornton. 
Thus, irrespective of whatever “appropriate remedy” 
might be chosen for the future, the record in this case de- 
mands a finding that appellant's Sixth Amendment right to 
confrontation -- together with his concomitant right to 
counsel -- were compromised by the procedures utilized to con- 


duct the May 7 and December 16 staff conferences. On this 
Sf 
ground alone, appellant is entitled to a new trial.” 


5/ Appellant has examined carefully the position of the 
dissenting judge in Thornton and respectfully suggests that 
the citation, in the context of a criminal proceeding, of 
cases such as the Morgan trilogy [United States v: Morgan, 
313 U.S. 409; Morgan v. United States, 304 U.S. 1: and Morgan 
v. United States, 298 U.S. 468) and Hannah v. Larche, 363 
U.S. 420 (1960), lends nothing to the process of decision of 
the questions before this Court. Hannah v. Larche, for ex- 
ample, held that the right to confrontation did not apply to 
investigations conducted by the Civil Rights Commission. 
Appellant fails to see the analogy between an investigation 
by the Civil Rights Commission and an examination by Govern- 
ment psychiatrists in response to the raising by an accused 
of a defense to an alleged crime. 


Privilege Against Self-Incrimination 


In Thornton, 407 F.2d, at 699-700, the Court con- 
sidered the question whether a defendant's privilege against 
self-incrimination is compromised by the procedures utilized 


at staff conferences at St. Elizabeth's Hospital: 


"Insofar as the petitioner's appear- 
ance before the staff conference is con- 
cerned, the Sixth Amendment claim can not 
be resolved without reference to the privi- 
lege against self-incrimination. The Su- 
preme Court disposed of that issue in 
Wade on the ground that no ‘evidence of a 
testimonial or communicative nature" was 
extracted by a lineup. 388 U.S. at 221- 
223, 87 S.Ct. at 1929; see also Schmerber 
v. California, 384 U.S. 757, 86 S.Ct. 1826 
(1966). This argument can hardly do ser- 
vice in the context of a psychiatric 
examination, however, where the words of 
the accused are critically important in 
determining his mental condition. The 
few cases that have considered this issue 
have rejected the claim, but their reason- 
ing has been less than satisfying. The 
Fourth Circuit, for example, reasoning 
from the premise that the Government in 
all federal cases bears the burden of 
proving the sanity of the accused beyond 
a reasonable doubt once the issue has 
been properly raised, Davis v. United 
States, 160 U.S. 469, 16 S.Ct. 353, 40 
L.Ed. 499 (1895), has concluded that 
‘if the government is required to shoulder 
the entire load, it cannot be denied access 
to the only reliable means of ascertaining 
the truth concerning a defendant's sanity.' 
United States v. Albright, 338 F.2d 719, 724 
(4th Cir. 1968); see also Alexander v. United 


States, 380 F.2d 33, 39 (8th Cir. 1967); 
Pope v. United States, 372 F.2d 710, 720-721 
(8th Cir. 1967), vacated on other grounds 
392 U.S. 651, 88 S.Ct. 2145, 20 L.Ed.2da 
1317 (1968). But this argument from nece- 
ssity, however compelling, no longer justi- 
fies interrogation of the defendant without 
regard for the Fifth Amendment concerning 
his participation in the acts charged, where 
the Government of course must also ‘shoulder 
the entire load." Miranda v. Arizona, 384 
U.S. 436, 86 S.ct. I602, 16 L.Ed.2d 694 (1966). 
There may be sound reasons to distinguish 
between criminal acts and the accompanying 
mental state of the actor in measuring the 
scope of the self-incrimination privilege. 
But since the Government must prove both 

a ‘vicious act" and a ‘vicious will,' we 
cannot simply assume a distinction between 
the two insofar as the privilege against 
self-incrimination is concerned." [Empha- 
sis added.] 


Appellant believes that the Court's analysis in Thornton of 


the Fifth Amendment's privilege against self-incrimination 


lends strong support to our argument, set forth above, that 


6/ 
appellant's Sixth Amendment rights were violatet. In eecci- 


tion, however, it is appellant's position that the Fifth 

Amendment's protection against self-incrimination provides 

a completely independent ground for reversal in this case. 
A principal ground of appellant's defense to the 


charge of murder in the first degree was that he was not 


6/ This Court, in Thornton, 407 F.2d, at 701, @iscussed 
the interrelationship between the problem of self-incrimina- 
tion, and the claimed right to counsel: 


"To the extent that the self- 
incrimination issue arises when the indi- 
vidual is interviewed by the assembled 
battery of experts at his staff confer- 
ence, the argument for a right to counsel 
during at least that part of the confer- 
ence becomes more compelling. The 
standard justification for excluding 
counsel from the examining room is that 
because of ‘the intimate and personal 
nature of the examination * * *, the 
presence of a third party, in a legal 
and non-medical capacity, would severely 
impair the efficacy of the examination.' 
United States v. Albright, 338 F.2d at 
726. This reasoning also loses much of 
its force when a staff conference is in- 
volved. A lawyer is undeniably a 'third 
party' to the doctor-patient relation- 
ship. As such, physicians may feel he 
is a fatally disruptive influence. But 
the staff conference is hardly as pri- 
vate and as individualized an encounter. 
The individual under examination faces 
a number of staff members, most of whom 
he has;never seen before. The argument 
that a lawyer will prove a fatally dis- 
ruptive influence at such a hearing is 
not compelling.” 


responsible because of a mental disease. If this defense were 
successful, appellant would have been declared "not guilty” of 
the crime charged, precisely as he would have if he success- 
fully defended on the ground of lack of premeditation, or 
even alibi. Placed in proper context, the question whether 
an accused who raises the defense of insanity has the richt 
not to speak to psychiatrists who are asked by the Government 
to examine him concerning his defense is not a difficult one. 
The Fifth Amendment to the Constitution of the United 
States specifies that "{n]o person . . . shall be compelled in 
any criminal case to be a witness against himself. . - «The 


Supreme Court in Miranda v. Arizona, 384 U.S. 436, 460 (1966), 


summarized the protection afforded by the Fifth Amendment as 


follows: 


"In sum, the privilege is fulfilled 
only when the person is guaranteed the 
right 'to remain silent unless he chooses 
to speak in the unfettered exercise of his 
own eee Malloy v. Hogan, 378 U.S. l, 
(1964) ." 


No one would presume to suggest that considerations invoiving 
the Government's difficult burden of proof could justify the 


carte blanche approval of a procedure allowing the Government 


freely to examine the accused -- other than through cross- 


examination at trial -- concerning the merits of a defense such 


as lack of premeditation or alibi. Cf. Miranda v. Arizona, 


Supra; Massiah v. United States, 377 U.S. 201 (1964). Yet 


it is precisely such considerations that lead courts, such 


as the Fourth Circuit, in United States v. Albright, 388 F.2a 


719 (1968), to conclude that government psychiatrists should 


be free to examine the accused and testify in rebuttal to his 
7/ 
defense of insanity. See 388 F.2d, at 724: 


“It follows, also, that if the 
government is required 'to shoulder 
the entire load,' it cannot be denied 
access to the only reliable means of 
ascertaining the truth concerning a 
defendant's sanity.” 


7/ It was clear when appellant was tried that the Government 
had the burden of proving sanity beyond a reasonable doubt, 
once the accused raised the defense. Davis v. United States, 
Supra; Thornton v. Corcoran, supra, at 700. 24 D.C. Cc e 

§ 301(5) (1967, Supp. IV, 1971) now provides: 


"No person accused of an offense 
shall be acquitted on the ground that 
he was insane at the time of its conm- 
mission unless his insanity, regard- 
less of who raises the issue, is 
affirmatively established by a pre- 
ponderance of the evidence.” 


Since appellant was tried long before passage of this amend- 
ment, the constitutionality of requiring an accused to es- 
tablish a defense “by a preponderance of the evidence" is not 
brought into issue in this case. 


See also 388 F.2d, at 723: 


"Sanity, as defined by law, under many 
authorities can be determined by lay 
Opinion. But with the advance of medi- 
cal science in general, and the study 
and knowledge of mental illness in 
particular, we would unduly limit the 
ability of a court to find the truth 
in a criminal case where the sanity is 
an issue were we to turn our backs on 
the tool of expert medical knowledge. 
Rather, the use of expert medical 
opinion is to be encouraged.” 


The Court, in Albright, held that "the district court had 
ample authority to order defendant to submit to a psychiatric 


examination.” 338 F.2d, at 723. 


The analysis of the Fourth Circuit in Albright, and 


that of other courts reaching the same conclusion stands in 
stark contrast to the opinion of the Supreme Court of Minne- 
sota in State v. Olson, 274 Minn. 225, 143 N.w. 24 69 (1966), 
where the court held that, in the absence of an enabling 
statute, it would not order a defendant to submit to a psy- 
chiatric examination. The Court stated the problem as follows, 
143 N.W. 2d, at 72: : 
"From the foregoing cases it is 
apparent that although a statute or 
court order permitting the prosecution 


to give a psychiatric examination to a 
defendant is not in and of itself 


unconstitutional, its application ray he 
unconstitutional if the defendant is com- 
pelled to submit to the examination.” 


The Supreme Court of Minnesota, in the course of 


discussing this, problem, reviewed the decision of this Court 


in Winn v._United States 106 App. D.C. 133, 135, 270 F.2d 


326, 328 (1959), to the effect that a court has the inherent 
power to order a psychiatric examination as to insanity at the 


time of the crime. The Minnesota Court concluded: 


"We are not persuaded to follow the 
Winn case. The court was apparently in- 
fluenced by the fact that defendant there 
was indigent and presumably unable to ob- 
tain expert evidence himself concerning 
his mental condition at the time of com- 
mission of the crime. Moreover, there is 
nothing to indicate that he was unwilling 
to submit to a psychiatric examination 
with respect to his criminal responsi- 
bility. The facts in this case are differ- 
ent: Relator has been examined by a 
psychiatrist of his own choosing, so 
apparently he is not indigent, and he has 
vigorously objected to the order requiring 
him to submit to an examination by the 
court-appointed psychiatrist." [143 N.wW. 
2d, at 73.] 


Appellant in this case submitted to a psychiatric examination 
when a defense psychiatrist was appointed by the District 
Court. But, on the teaching of Winn, this is no reason for 


concluding that appellant did not have a Fifth Amendment 


right to refuse to submit to further examination. 


As stated above, appellant does not have aifficalty 
answering the question concerning self-incrimination raised 
by this Court in Thornton. If appellant's conviction is to 
be affirmed, this Court's decision must be that the protection 


afforded by the Fifth Amendment's guarantee agdinst self- 


incrimination, while available in respect of a defense such 


as lack of premeditation or alibi, is unavailable when the 
insanity defense is raised. The simple statement of this 


proposition is sufficient grounds for rejecting it. 


The Question of Waiver 


In Thornton, 407 F.2d, at 700-791, the Court also 
raised the question whether a defendant waives his privilege 
against self-incrimination by requesting the Government to 


provide a mental examination, and concluded: 


"It has also been suggested that 
the defendant waives whatever self- 
incrimination privilege he might other- 
wise enjoy when he requests the Govern- 
ment to provide a mental examination. 
This argument has force insofar as a 
psychiatric examination is involved. 
But the petitioner here raises no ques- 
tion concerning the general procedures 
followed during the period of his 
temporary commitment to Saint Elizabeth's 
Hospital for examination. His claim 
relates only to the staff conference 


to be held before the hospital submits 
its report to the District Court, which 
represents a much more formal confron- 
tation. One report dealing with pro- 
cedures followed at Saint Elizabeth's, 
with which the amicus curiae brief 

of the hospital is in accord, states 
that 


The staff conference is attended 
by the following personnel with 
the indicated frequency: senior 
staff psychiatrist (always); staff 
physicians (often); psychologist 
(always); social worker (often) ; 
psychiatric residents in training 
(often) . 


While a defendant may agree to speak 
freely to an examining doctor when he 
requests an examination, it is not im- 
mediately clear that he consents to a 
similar waiver of his privilege against 
self-incrimination before the staff con- 
ference. Sound medical practice may 
make the culminating staff conference 
inseparable from the underlying examina- 
tions and interviews by a single doctor. 
But without a showing of such a compell- 
ing nexus between the two, we are reluct- 
ant to conclude that a waiver of the 
self-incrimination privilege regarding 
one must entail a corresponding waiver 
concerning the other." [Footnotes 
omitted .] 


The cases are clear that "a waiver of the privilege 


against self-incrimination must occur in the same proceeding 


in which it is sought to be invoked." Glotzbach v. Klavans, 


196 F. Supp. 685, 688 (E.D. Va. 1961). This Court clearly was 


correct in casting doubt on the possibility of waiver at the 


staff conferences simply because there might be a waiver when 
“a defendant may agree to speak freely to an examining doctor 
when he requests an examination. . . .” Cf. State v. Olson, 
supra, and cases cited therein; United States v. Goodman, 289 
F.2d 256, 259 (4th Cir. 1961); United States, v. Miranti, 253 
F.2d 135 (2d Cir. 1958); Jeffries v. United States, 215 F.2d 
225, 226 (9th Cir. 1954); In re Neff, 206 F.2d 149 (a Cir. 
1953). 

In any event, we have established that appellant had 
a Fifth Amendment right not to submit to examination by the 
Government psychiatrists. As is demonstrated in detail in 
Point II of our argument, a Fifth Amendment right against self- 
incrimination is personal to the accused and may be waived by 
him only if the waiver is "knowing" and "intelligent." The 
accused's right may not be waived by counsel. There is not a 
shred of evidence in the record of this case that any waiver 
which might be alleged against appellant was either “knowing” 


or “intelligent." 


Subsequent Cases 


There are several opinions after Thornton which have 


considered directly or indirectly the question of an accused's 


right to counsel at a psychiatric hearing. 


In this Circuit, the claim that an accused s 
attorney should have been present at a pre-trial psychiatric 
staff conference was advanced in United States v. Marcey, 
___'U.S. App. D.C. __: __ F.2d _— (No. 22,819, decided 
February 24, 1971). Appellant in Marcey relied upon Wade 
and Thornton, and urged that the staff conference violated 
his Fifth Amendment privilege against self-incrimination and 
his Sixth Amendment right to counsel. The Court dealt with 


this allegation as follows (slip opinion, at 5): 


"Our close scrutiny of the voluminous 
record discloses, however, that while 
appellant was interviewed during the 
course of the conference, nothing 

even remotely resembling an incrimina- 
ting statement at the conference crept 
into his trial. It reveals, too, that 
his counsel did not experience any 
substantial difficulty in examining 
witnesses or in reconstructing events 
which his presence at the staff confer- 
ence could have avoided. Finding no 
prejudice stemming from counsel's 
absence from the staff conference we 
do not reach the broad issues appellant 
tenders." [Footnotes omitted.] 


As has been amply demonstrated above, it cannot be said in 
respect of this record that "nothing even remotely resembling 


an incriminating statement at the conference crept into his 


trial." Similarly, it cannot fairly be said that appellant's 


trial counsel "did not experience any substantial difficulty 


in examining witnesses or in reconstructing evidence wniCu 2s 
presence at the staff conferences could have avoided." As 
recited in detail in the Statement of Case, neither Dr. Stam- 
meyer (Tr. 737), nor Dr. Hamman (Tr. 802), nor Dr. Platkin 
(Tr. 898-899) could recall what questions were asked of appel- 
lant at the conferences; nor did they have notes otherwise re- 
flecting the results of the staff conferences. Thus it cannot 
be said, as was said in Marcey, that there was "no prejudice 
stemming from counsel's absence from the staff conferences.” 
In United States v. Baird, 414 F.2d 700 (2d Cir. 
1969), the question of the right of defendant to have a 
counsel present at a psychiatric interview was presented. 
There, too, appellant based his claim on Wade. The Second 


Circuit refused "without a more adequate and less specula- 


tive showing of actual prejudice . . . to forge new consti- 


tutional rules." However, in reaching its decision, the 


Court analyzed the record before it as follows: 


"The Wade decision rested in part 
on a possible impairment of the de- 
fendant's Sixth Amendment right to be 
confronted with the witnesses against 
him. But in the present case the 
right of cross-examination was pro- 
tected, and defense counsel, who was 
skilled in the presentation of 
psychiatric testimony, had access to 
the notes of the Government's expert. 


Counsel was given ample time to con- 

sult the defense psychiatrists even 

to the point of being granted an 

adjournment so that he might consult 

with them.” [414 F.2d, at 711.] 
As has been demonstrated, in this case appellant's right of 
cross-examination was not protected, and there is no indica- 
tion in the record that trial counsel for the defense was 
"skilled in the presentation of psychiatric testimony," nor 
is there any indication in the record that appellant's coun- 
sel “had access to the notes of the Government's expert." 
Similarly, the decision in United States ex rel Wax v. Pate, 
409 F.2d 498, (7th Cir. 1969), that it was "not necessary” 
[although "it is the better practice to give notice"] that 
counsel be present at a psychiatric interview, turned on the 
absence of "a showing of actual prejudice." See Schantz v. 
Eyman, 418 F.2d 11, 13 (9th Cir. 1969), cert. denied, 397 
U.S. 1021, which applied the principles of Massiah v. United 
States, supra, and held that 

"the post-indictment questioning of 

petitioner by a State psychiatrist 

on the county attorney's instructions, 

without notice to and in the absence 

of counsel, violated petitioner's 

right to the assistance of counsel 


at all critical stages of the crimi- 
nal proceedings against him." 


Appellant is entitled to a new trial. 


II. Appellant was denied the effective assistance of 
counsel by counsel's failure to advise him of his 
right to refuse to submit to the sodium pentothal 


interview. 


{In connection with this point, it is respectfully 
suggested that the Court read the following pages from the 
trial transcript: 

1-20, 386-429, 476-487, 715-720, 739- 745, 

798-801, 810-811, 820- 822, 922- 924, 930- $32, 

943-945, 982-983, 1040.] 

We described in detail in the Statement of Case the 
circumstances surrounding the introduction into evidence of 
the "notes" taken by Dr. Bunge when he conducted a sodium 


pentothal interview of appellant. There is no indication in 


the record at trial that appellant was informed by his counsel 


that he need not consent to this interview, nor is there any 
indication that appellant intelligently consented to the in- 
troduction of Dr. Bunge's "notes" at trial. 

Dr. Bunge's "notes" were replete with statements 
attributed to the appellant that must have been construed by 
the jury as evidencing a clear, premeditated intention on his 
part to murder his wife. For example, it was alleged that, 


during the sodium pentothal interview, appellant stated that 
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he had "planned to kill Minnie [his wife] anc Pegey from Sepecun. 
ber." See pages 10-12, supra. We also demonstrated in the 
Statement of Case that the results of the sodium pentothal 
interview were referred to repeatedly during the course of the 
trial in the examination of defense and Government psychia- 
trists by appellant's trial counsel and by the Assistant United 
States Attorney. 

It is appellant's contention that he had a constitu- 
tional right not to submit to the sodium pentothal interview, 
and that his counsel's apparent failure to advise him of this 
right caused appellant to incriminate himself during the course 
of the interview, and to fail to object when the results of the 
interview were introduced at trial, thus prejudicine a substan- 
tial defense to the charge of first-degree murder. 

It is self-evident that appellant need not, in fact, 
have submitted to the sodium pentothal interview, if he had 
known that he was not obligated to do so, and had determined 


that by doing so he risked incriminating himself at trial. 


See United States v. Thomas W. Robinson, U.S. D.C. 6 


439 F.2d 553 (1970). As stated in Gardner v. Broderick, 392 
U.S. 273, 276 (1968), the decisions of the Supreme Court have 
"establishe[d] beyond dispute the breadth 


of the privilege to refuse to respond 
to questions when the result may be self- 


incriminatory, and the need fully to im- 
plement [the] guarantee [against self- 
incrimination].” 


See Spevack v. Klein, 385 U.S. S11 (1967): Albertson v. SACB, 


382 U.S. 70, 80 (1965); Counselman v. Hitchkock, 142 U.S: 547, 
585-586 (1892). Similarly, in Miranda v. Arizona, 384 U.S. 
436, 476 (1966), the court stated that 

"[the] privilege against se1f-incrimination 

protects the individual from being com- 

pelled to incriminate himself in any 

manner; it does not distinguish degrees 

of incrimination." 

It is equally clear that the constitutional rights of 
appellant to refuse to submit to the sodium pentothal interview 
by a defense psychiatrist, and to be informed that the incrimin- 
ating results of such interview need not be introduced at trial 
were personal to him and could not be waived by his counsel. 
Before a constitutional right may be waived, the defendant must 
know of the existence of the right, and must understandingly 
and intelligently determine not to invoke it. Brady v. United 
States, 397 U.S. 724 (1970); Carnly v. Cochran, 369 U.S. 506 


(1962); Johnson v. Zerbst, 304 U.S. 458 (1938); Faye v. Noia, 


372 U.S. 391, 439 (1963): Brookhart v. ie oy 
8/ eae ea ti eae 
(1966). 

Since appellant apparently was not informed that he 
need not consent to the sodium pentothal interview, and since 
there is no indication that appellant knowingly consented to 
the use of the results of that interview at trial, it cannot 
be said that his submission to the interview, and the intro- 


duction of the results of that interview at trial, constituted 


an “intelligent waiver." United States v. Wade, 388 U.S. 218, 


235 (1967). As was stated in Poe v. United States, 233 F. 


Supp. 173, 176 (D.C. D.c. 1964): 


"Here it is the accused who must decide 
and it is the duty of counsel to present 
to him the relevant information on which 
he may make an intelligent decision." 


We contend that the apparent failure of trial counsei 
to advise appellent that he need not submit to a sodium pento- 


thal interview, and the apparent decision of trial counsel to 


i 
8/ See also Escobedo v. Illinois, 378 U.S. 478 (1964); United 
States v. Morgan, 346 U.S~ 502 (1954); Gibbs v. Burke, 337 U.s. 
773 (1949); Wainwright v. Simpson, 360 F.2q 307 (5th Cir. 1966); 
Knight v. Balkcom, 363 F.2d 221 (6th Cir. 1966); Black v. United 
States, U.S. App. D.C. , 355 F.2d 104 (D.cy Cir. 1965); 
United States v. Smith, 337F22d 49 (4th Cir. 1964); Palumbo v. 
New Jersey, 334 F.2d 524 (3rd Cir. 1964); United States v. 
Curtiss, 330 F.2d 278 (2d Cir. 1964); Butter v. United States, 
317 F.2d 249 (8th Cir. 1963); Boruff v. United States, 310 F.2d 
918 (6th Cir. 1962): United States v. Lavelle, 306 F.2d 216 (2a 
Cir. 1962). 


move to admit the results of that interview without the know- 


ing consent of appellant constitutes ineffective assistance of 


counsel, and is error that rises to constitutional dimensions. 
It is important, however, that appellant's allegation of inef- 
fective assistance of counsel be considered in proper light. 
Appellant does not contend that an allegation of ineffective 
assistance of counsel grounded on a ‘disagreenent with a juda- 
ment by trial counsel that May properly be classified as a 
matter of trial tactics rises to the level of reversible error. 
Similarly, appellant recognizes that allegations relating to 
items such as improvident strategy, carelessness, or inexperi- 
ence of counsel will be viewed with a critical eye before a 
hearing is required in response to a motion under 28 U.S.C. 

§ 2255. Cf. Edwards v. United States, U.S. App. D.c. dint 
256 F.2d 707 (D.c. Cir. 1958), cert. denied, 358 U.S. 847. 

As explained above, it is appellant's position that 
the failure of trial counsel to apprise appellant of his right 
to refuse to submit to the sodium pentothal inteceien and 
trial counsel's decision to use the incriminating results of 
that interview at trial without consulting appellant, consti- 
tuted on the part of appellant's trial counsel a waiver of 
appellant's constitutional right not to incriminate himself. 


Since appellant's right against self-incrimination is clearly 


personal to him and may not be waived by counsel, the allega- 
tion of ineffective assistance of counsel takes on constitu- 
tional dimensions. Cf. Wainwright v. Simpson, 360 F.2d 307 
(Sth Cir. 1966); Jenkins v. United States, 130 U.S. App. D.C. 
248, 399 F.2d 981 (D.C. Cir. 1968); Carlisle v. United States, 
352 F.2d 716 (D.C. Cir. 1965); and Heard v. United States, 
129 U.S. App. D.C. 100, 390 F.2d 866 (D.C. Cir. 1968). 

This Court has had occasion recently to review the 


Standard by which an allegation of ineffective assistance of 


counsel is to be tested. In Scott v. United States, U.S. 


App. D.C. ___, 427 F.2d 609, 610 (1970), the Court stated that 
the standard set out in Edwards v. United States, supra, -- 
whether the trial has become a farce or mockery -- is no longer 
valid. To the contrary, 

"The appropriate standard for ineffec- 

tive assistance of counsel, set forth in 


Bruce v. [United States], supra [379 F.2d 
113 (p.c. Cir. 1967)], is whether gross 


incompetence blotte@ out the essence ofa 
substantial defense." 9/ 


Further, although on direct appeal the reviewing court may 


take "action appropriate in the interests of justice," on 
collateral attack the allegation must rise to “constitutional 
dimensions" before relief will be granted. Id., 427 F.2d, at 
610. Accord, United States v. Hammonds, __—*U.S. App. D.C. past 
425 F.2d 597 (1970). 

That the admission of Dr. Bunge's notes from the 
sodium pentothal interview was fatally prejudicial to appellant 
is clear upon examination of the record. It was stated in the 
prior opinion of this Court in Contee v. United States, 133 
U.S. App. D.C. 261, 410 F.2d 249, 251 (1969), that appellant 
had 


9/ In Bruce, supra, at 116, the Court set down the standard 
74 _ supra 


for establishing “ineffective assistance” on collateral at- 
tack: 


"Although the cases are rare and 
extraordinary, it appears that an accused 
may obtain relief under 28 U.S.C. § 2255 
if he shows both that there has been 
gross incompetence of counsel and that 
this has in effect blotted out the essence 
of a substantial defense either in the 
District Court or on appeal." 


“a substantial defense tc the charce of 


murder in the first degree -- namely, 
lack of premeditation. The Government's 


evidence of premeditation, though suffi- 

cient, was relatively weak, and appel- 

lant's testimony, if believed, negated 

any consciously formulated design to kill 

his wife.” 
Appellant's statements in the sodium pentothal interview that 
he had planned to kill his wife for a substantial period of 
time, and the repeated references to that interview in direct 
and cross-examination of the three psychiatrists who testi- 
fied, must, of necessity, have prejudiced appellant's defense 
of lack of premeditation. 


We recognize that, in its prior opinion, this Court 


considered the effect of the introduction of statements made 


in the sodium pentothal interview, as well as other allegedly 


prejudicial statements: 


"On the other hand, the Government 
correctly notes that much of this testi- 
mony in fact gave substance and plausi- 
bility to appellant's claim that he killed 
impulsively and without premeditation. And 
the Government earnestly contends, as it 
did at trial, that the dominant thrust of 
the extensive testimony admitted only for 
its bearing on the insanity defense was 
to bolster, rather than to undercut, ap- 
pellant's defense on the merits. After 
careful examination of this voluminous 
record, we are unable to determine with 


any confidence whether appellant was on 


balance helped or hurt. in those circus 

stances, we think the trial court's ruling, 

reasonable when made, must standa." {Empha- 

sis added.] [416 F.2d at 251-252.] 

Appellant does not, of course, ask this Court to 
reconsider on collateral attack its prior decision in the 
context in which it was made. The primary question argued on 
direct appeal was whether the trial judge erred in failing to 
grant appellant's request for a bifurcated trial. The Court's 
suggestion that, "after careful examination of this voluminous 
record, we are unable to determine with any confidence whether 
appellant was on balance helped or hurt" was limited to its 
consideration of the bifurcation question. A far more vicor- 
ous standard of judging prejudicial error must Seen when 
an appellant claims -- as here -- that he was denied a basic 
constitutional guarantec. 

Since appeliant's allegation of ineffective assistance 
of counsel is based on constitutional grounds, the standard 


to be applied in determining whether the prejudicial effect 


on appellant was sufficient to require a new trial -- assum- 


ing that a constitutional error involving the privilege against 
self-incrimination is even subject to the test of prejudicial 
effect, cf. Payne v. Arkansas, 356 U.S. 560 (1958) -- is that 
set forth in Chapman v. California, 386 U.S. 18 (1967). The 
Court in Chapman concluded 


"that there may be some constituticnal 
errors which in the setting of a parti- 
cular case are so unimportant and in- 
Significant that they may, consistent 
with the Federal Constitution, be deemed 
harmless, not requiring the automatic 
reversal of the conviction." [386 U.S., 
at 22.] 


However, the Court went on to hold that 


"before a federal constitutional error 

can be held harmless, the court must be 

able to declare a belief that it was 

harmless beyond a reasonable doubt.” 

{386 U.S., at 24.] 

On the facts of this case, set forth above, there is 
no way that a Court may reasonably conclude that the failure 
of appellant to be given an opportunity to protect his privi- 


lege against self-incrimination was harmless “beyond a reason- 


able doubt." Mr. Justice Brennan in Harrington v. California, 


395 U.S. 250, 255 (1969) (dissenting opinion), stated, in re- 
spect of Chapman, that 

"we left no doubt that for an error 

to be '‘harmless' it must have made no 

contribution to a criminal conviction.“ 
Appellant's principal defense to the charge of first degree 
murder was lack of premeditation. Dr. Bunge's notes from the 


sodium pentothal interview were totally inconsistent with this 


defense. It is self-evident that the error descrideé heresu 
made a "contribution" to the conviction of appellant. 
Similarly, in the context of this case, the preju- 
dice to appellant was not cured by the trial judge's offer to 
strike the directly incriminating statements in Dr. Bunge 's 
notes, nor by his limiting instructions to the jury. As empha- 


sized by the Supreme Court in Bruton v. United States, 391 U.S. 


123, 129 (1968), where the Court overruled Delli: Paoli v. 


United States, 352 U.S. 232 (1957), and hela that the admission 
in a joint trial of a co-defendant's confession naming defen- 
dant as one of the guilty parties violated the Confrontation 


Clause of the Sixth Amendment: 


"That dissent [in Delli Paoli] chal- 
lenged the basic premise of Delli Paoli 
that a properly instructed jury would | 
ignore the confessor's inculpation of : 
the nonconfessor in determining the 
latter's guilt. 'The fact of the matter 
is that too often such admonition against 
misuse is intrinsically ineffective in 
that the effect of such a nonadmissible 
declaration cannot be wiped from the 
brains of the jurors. The admonition 
therefore becomes a futile collocation 
of words and fails of its purpose as a 
legal protection to defendants against 
whom such a declaration should not tell.' 
352 U.S., at 247. The dissent went on: 
to say, as quoted in the cited note in 
Jackson [Jackson v. Denno, 378 U.S. 

368, 388 n. 15 (1964)], ‘The govern- 
ment should not have the windfall of 
having the jury be influenced by evidence 


against a defendant which, as a matter 

of law, they should not consider but 
which they cannot put out of their minds.' 
Id., at 248. To the same effect, and 
also cited in the Jackson note, is the 
statement of Mr. Justice Jackson in his 
concurring Opinion in Krulewitch v. 
United States, 336 U.S. 440, 453: 'The 
Naive assumption that prejudicial effects 
can be overcome by instructions to the 
jury . . . all practicing lawyers | know 
to be unmitigated fiction. ... 


See United States exrel. Floyd v. Wilkins, 367 F.2d 990 (2d 


Cir. 1966); United States v. Bozza, 365 F.2d 206 (2d Cir. 


1966); Greenwell v. United States, 119 U.S. App. D.C. 43, 336 


F.2d 962 (1964), Jones v. United States, 119 U.S. App. D.C. 
284, 342 F.2d 863 (en banc 1964). Appellant is entitled to 


a new trial. 


In light of the facts and circumstances of this 
et tne circumstances of this 


case, the District Judge's failure to grant a 
hearing in respect of the merits of Appellant's 


motion under 28 U.S.C. § 2255 (1964) was 
motion under 28 U.S.C. § 2255 (1964) was 


erroneous. 


{In connection with this point, it is respectfully 
suggested that the Court read appellant's motion in the Dis- 
trict Court under 28 U.S.C. § 2255, the United States' response 


thereto, and the Order of the District Judge .] 


If the Court does not agree that the vidlations of 
appellant's constitutional rights described in Points I and 
II necessitate (on the current record) reversing the order 
of the lower court and vacating appellant's sentence, it is 
nevertheless clear that the District Judge erred in failing 
to hold a hearing on appellant's motion under 28 U.S.C. § 2255. 
Thus, the case should be remanded to the District Court with 
instructions that appellant be afforded an opportunity through 
a hearing to develop fully the facts upon which his claimed 
deprivation of constitutional rights is based. 

In Paragraph 1(f)(2) of his Petition, appellant 


alleged that he 


"did not have counsel present to pro- 

tect his rights at the interview with 

the doctors whose expert testimony was 

used as a vehicle for murder in the lst 

degree.” 
While perhaps inartistically phrased, this allegation is 
Clearly sufficient in law to raise specific and substantial 
questions of fact relating to the possible deprivation of ap- 
pellant's Fifth and Sixth Amendment rights at the staff confer- 
ences held at St. Elizabeth's Hospital. 

28 U.S.C. § 2255 expressly provides that “a prompt 
hearing" must be granted "[u]nless the motion and the files 


and records of the case conclusively show that the prisoner 


is entitled to no relief." As the Supreme Court stated in 


Sanders v. United States, 373 U.S. 1, 22 (1963): 


"An applicant for such [§2255] relief 
ought not to be held to the niceties of 
lawyers' pleadings or be cursorily dis- 
missed because his claim seems unlikely 
to prove meritorious. That his applica- 
tion is vexatious or repetitious or that 
his claim lacks any substance must be 
fairly demonstrated." 


Despite this directive, the United States, in its Opposition 
to petitioner's motion, chose neither to deny the factual alle- 


gation made in Paragraph 1(£)(2) nor to demonstrate that “the 


motion and the files and records of the case conclusively show 


that the prisoner is entitled to no relief" or that appellant's 
Claim “lacks any substance.” 

The only substantive response of the United States to 
appellant's claim (Paragraph 4 of the Opposition) was limited 
to a recitation of the facts surrounding the sodium pentothal 


interview conducted by Dr. Bunge. This response was totally 


inapposite to the claimed deprivation of appellant's right to 


counsel, since counsel for petitioner was present at the sodi- 
um pentothal interview. The United States totally ignored 
appellant's claim in respect of the two staff conferences at 
St. Elizabeth's Hospital at which petitioner's counsel was not 
present, and which culminated in a determination by two psy- 
chiatrists to testify in opposition to appellant's defense 
that the alleged crime was the product of a mental disease. 

In respect of these conferences, the United States 
stated in its opposition: 

“Regarding interviews with other 

doctors, petitioner alleges no facts 


supporting his assertion that his 
rights were not protected; no answer 


is thus required. Jones v. United 

States, supra." j9/ 
This allegation was not a sufficient predicate to support a 
dismissal of appellant's motion. In paragraph 1(f£)(2) of his 
motion, appellant raised a specific factual allegation --- ab- 
sence of counsel at pretrial interviews with doctors -- which 
allegation quite clearly encompassed the staff conferences at 
St. Elizabeth's Hospital. This allegation was sufficient to 
require a hearing. There is simply no requirement that a 
motion under 28 U.S.C. § 2255 prepared by an indigent prisoner 
contain a detailed recitation of evidence. As stated in Wagner 
v. United States, 418 F.2d 618, 621 (9th Cir. 1969): 

"The rule that merely conclusion- 

ary statements in a § 2255 motion are 

not enough to require a hearing does 

not mean that the moving party must de- 

tail his evidence. It means only that 


he must make factual allegations, as 
Wagner has done." 


Appellant can certainly agree with the statement 


this Court in United States v. Simpson, U.S. App. D.c. 
—— ee ee 


10/ Jones v. United States, 103 U.S. App. D.C. 326, 258 F.2a 
420 (1958), relied on by the United States to Support its fail- 
ure to reply, is not in point. Jones held only that the alle- 
gation of a lone fact to substantiate a claim of ineffective 
assistance of counsel was not sufficient to require a hearing; 
it had no bearing on the obligation of the Government to file 
a responsive pleading. 


436 F.2d 162, 166 (October 1, 1970), that "reasonable limita- 


tions as to the threshold showing required" in a motion under 
28 U.S.C. § 2255 to support a demand for a hearing are justi- 
fied, and that evidentiary hearings need not be “inexorably 
required" where allegations are "vague, conclusory, or palpably 
incredible." Cf. Machibroda v. United States, 368 U.S. 487, 
495 (1962). However, appellant's allegations were neither 
"vague", “conclusory", nor "palpably incredible.” To the 
contrary, they were clear and raised substantial Consteatonad 
questions, as has been amply demonstrated in Points I and If 
above. 

Similarly, in terms of prior authority, the factual 
allegations made by appellant cannot be viewed as insuffici- 
ent in law, immaterial, probably false, patently frivolous, 
merely a bald legal conclusion, or in any way inadequate to 
support a hearing. Wilkins v. United States, 103 U.S. App. 
D.C. 322, 258 F.2d 416 (1958). Nor is a hearina properly de- 
nied under any of the other grounds recognized by this court 
in Tucker v. United States, __ U.S. App. D.C. __,_ 427 F.2d 
615, 617 (1970). : 

The failure of the District Court to grant a hear- 


ing in cases where a factual allegation is made such as that 


made by appellant can only result, as it has here, in appeals 
resting on uncertain factual matrices in which blurred events 
make it difficult to bring substantive legal issues into pre- 
cise focus, and. in which voluminous records and files (here 
over 1,000 pages of trial transcript) contribute to the good- 
faith withdrawal of one or more court-appointed counsel, thus 
lengthening the already deliberate process of appeal and deci- 
sion. 


We can agree wholeheartedly with the suggestion of 


Judge Leventhal for the Court, in United States v. Simpson, 


supra, at 166, that this Court ought to 


"consider further whether the rule re- 
quiring evidentiary hearings must be 
accepted as an unavoidable burden on 

the courts that cannot be ameliorated, 
or whether there may not be approaches 
in the overall administration of 

justice that would operate to keep the 
courts open to avoid injustice yet avoid 
or at least lessen the possibility that 
they may be clogged by the requirement 
of hearings on petitions under 28 U.S.C. 
§ 2255 that prove unmeritorious in fact.” 


Nevertheless, until new “approaches in the overall administra- 
tion of justice" operate to ameliorate present difficulties, 
the requirements of 28 U.S.C. § 2255 must be adhered to, and 


it is perfectly clear that appellant was entitled, as a matter 


of law, to a hearing on his motion to vacate sentence. . 


CONCLUSION 


The judgment of the District Court dismissing appel- 


lant's motion to vacate sentence under 28 U.S.C. § 2255 should 
be reversed, and the case should be remanded with instructions 
to the District Judge to grant appellant's motion. 

In the alternative, the case should be remanded to 
the District Court with instructions to hola an evidentiary 
hearing so that appellant may devenlop in detail the factual 
bases of his allegations that he was deprived of constitu- 


tional guarantees under the Fifth and Sixth Amendments. 
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ISSUE PRESENTED * 


In the opinion of appellee,** the following issue is pre- 
sented: 


Did the District Court properly deny appellant’s § 2255 
motion without a hearing? 


* This case was previously before this Court on direct appeal from appellant’s 
conviction. Contee v. United States, 133 U.S. App. D.C. 261, 410 F.2d 249 
(1969). The instant appeal is taken from the District Court’s denial of a 
motion to vacate sentence under 28 U.S.C. § 2255. 

** See footnotes 3 and 9, infra. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,243 


Unrrep States or America, Appellee, 


v. 


Mazsxatt A. Contzr, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a one-count indictment filed April 5, 1966, appellant 
was charged with murder in the first degree (22 D.C. Code 
§ 2401).2 After a trial lasting from October 23 to November 
1, 1967, before the Honorable Joseph C. McGarraghy and 
a jury, appellant was found guilty of murder in the first 
degree, and the jury recommended that sentence be im- 
posed by the court. On January 26, 1968, appellant was 
sentenced to life imprisonment. On appeal from his con- 
viction appellant argued ‘‘that the trial court erred in 
denying his request for bifurcation of the trial on the 
merits from the trial on the issue of criminal responsibil- 
ity,’’? but this Court rejected appellant’s arguments and 
affirmed his conviction. On June 5, 1969, appellant filed 


2 The deceased was appellant’s wife, Minnie Contee. 
2 Contee v. United States, 133 U.S. App. D.C. 261, 262, 410 F.2d 249, 250 
(1969). 


(1) 


2 


pro se in the District Court a petition for post-conviction 
relief pursuant to 28 U.S.C. § 2255. By order dated August 
8, 1969, Judge McGarraghy denied appellant’s petition 
without a hearing. This appeal followed.* 


The Government’s Case 


Appellant lived with his wife, Minnie Contee, their six- 
year-old son Andre, and Mrs. Contee’s two children (appel- 
lant’s stepchildren), Peggy Briscoe and Marie Bean, at 
1641 V Street, N-W. (Tr. 113). The household was a tense 
one, marked by frequent fights between appellant and his 
wife and children (Tr. 132, 153, 172-173, 195-196). The 
source of much of the tension was a carnal knowledge prose- 
cution which had been instituted against appellant on the 
complaint of his stepdaughter, Peggy Briscoe (Tr. 115). 
Peggy had given birth to a child in October of 1965 (Tr. 
116). After the birth of the child she had moved from the 
premises to live with her grandmother, only to return on 
January 2, 1966 (Tr. 160). 

The carnal knowledge trial was set for February 9, 1966 
(Tr. 116, 118). About a week prior to that date, appellant 
came into the household and informed Peggy Briscoe that 
he intended to beat his six-year-old son, Andre, apparently 
as the result of a phone conversation he had earlier had 
with him (Tr. 113). Appellant sent Andre upstairs and 
told him to undress in preparation for the beating (Tr. 167). 
Appellant went to the living room and secured an extension 
cord. After so doing, he came to Miss Briscoe in the kitchen 
and said, ‘‘[A]fter this week is up, you will be his mother 
and father’’ (Tr. 133). Appellant then beat his son. 


3 Appellant appealed filed a pro se notice of appeal on August 21, 1969. This 
Court thereafter appointed counsel to represent appellant on this appeal on 
two occasions, but in each instance counsel requested and was granted leave to 
withdraw. By order dated April 27, 1971, this Court appointed appellant’s 
present appellate counsel and directed his attention to two particular issues: 

(1) Did the introduction of statements made by appellant in the absence 
of counsel to doctors at Saint Elizabeths Hospital violate appellant’s 
privilege against self-incrimination or his right to the assistance of counsel 
(2) Was appellant denied the effective assistance of counsel by counsel’s 
alleged failure to advise him of his right, if any, to refuse to submit to 
the sodium pentathol interview? 


3 


That evening Miss Briscoe looked for the ax normally 
kept behind the refrigerator. It was not in its normal place, 
nor could she find it elsewhere in the house (Tr. 141-142). 
Neither her mother, her brother nor her sister knew where 
it could be found (Tr. 170). After unsuccessfully searching 
for the ax, Miss Briscoe got a butcher knife from the kitchen 
and placed it under the covers of her bed (Tr. 142-143). 
She did so, it was revealed on cross-examination, on the 
advice of her mother (Tr. 162). Her mother had informed 
her that appellant was walking around with the ax under 
his bathrobe and wanted her daughter to have the butcher 
knife in order to stab appellant if he attacked Mrs. Contee 
(Tr. 175-176). 

The household apparently remained quiet until February 
8, 1966. On that date the members of the Contee family 
were served with subpoenas to appear in court the next day. 
For the first time since the initiation of the ease, Mrs. 
Contee received a subpoena to appear on her husband’s 
behalf (Tr. 118). At about 4:30 p.m. approximately two 
hours after receiving the subpoena, Mrs. Contee spoke with 
appellant on the phone and told him that she had been 
subpoenaed by his lawyer. She stated that she knew noth- 
ing and did not want to be involved in the case. ‘“She kept 
saying she just didn’t know anything, she didn’t want to 
be involved’? (Tr. 122). 

Appellant came home around 7:30 that evening. He and 
Mrs. Contee went upstairs into the bathroom, where an 
argument ensued (Tr. 123). The family eventually retired 
for the night. They all slept on the second floor of the 
house. Appellant and his wife were in the front bedroom, 
Miss Briscoe and her baby in the next bedroom, and Marie 
Bean and Andre in the rear bedroom (Tr. 124). 

Miss Briscoe was awakened at 5:00 the next morning by 
her baby’s crying (Tr. 124). She went downstairs, pre- 
pared the baby’s bottle, came upstairs again, and got into 
bed when she heard a noise from her mother’s room that 
“sounded like some wrastling [sic]’’ (Tr. 126). She went 
into the hall and looked towards her mother’s room, where 
she saw appellant lying on the floor dressed in his under- 
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wear (Tr. 126). He was conscious (Tr. 128). She could not 
see the bed or her mother (Tr. 129). 

Miss Briscoe went back to bed until around 8:00 that 
morning, when she got up and dressed herself and her 
baby. She called to her mother but received no answer. 
The door to her mother and appellant’s bedroom was shut 
(Tr. 131). Miss Briscoe then went to her grandmother’s 
house and tried to call her mother on the telephone. The 
line was busy. Miss Briscoe then went to the court (Tr. 
130-131). 

Mrs. Contee’s youngest daughter, Marie Bean, appar- 
ently followed a similar routine. When she got up, however, 
she went to the door of her mother’s room, which was shut 
(Tr. 189). Appellant opened the door and told her to go 
downstairs and get a jug of water. She did so and, follow- 
ing appellant’s instructions, set the jug down in front of 
the door. She did not enter the room (Tr. 190). 

At about 9:20 am. on February 9, 1966, Officer Dale 
Wallace was on duty at the Thirteenth Precinct running the 
precinct switchboard. He received a call from a man who 
identified himself as ‘‘Contee, a man from across the 
street’’* (Tr. 203). The man said ‘‘he just killed his wife 
and to send him two police officers and an ambulance. 
She lost a lot of blood, he said’’ (Tr. 203). The man gave 
his address as 1641 V Street. 

In response to this call, Officer Lewis went to the Contee 
household and there saw appellant, dressed only in his 
shorts, ‘‘stumbling on the stairway as a man appearing to 
be drunk’? (Tr. 206). Officer Lewis followed appellant up 
the stairs and into the front bedroom. There was ‘‘a lot of 
blood’? in the room. Appellant collapsed on the bed next 
to the covered body of his wife (Tr. 207). The officer 
walked over to the bed, touched the body of Minnie Contee 
and found that it was stiff. Appellant had a cut on the 
inside of each elbow, but was not bleeding (Tr. 208). He 
spoke coherently and appeared fully rational (Tr. 217, 220). 
Appellant was placed under arrest (Tr. 209). 


4The Contee house was directly across the street from the Thirteenth Pre- 
cinet (Tr. 114). 
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Officer Lewis was joined by other officers, including 
Detective Coppage of the Homicide Squad. Coppage dis- 
covered an ax placed between the box spring and the mat- 
tress of the bed on which Minnie Contee was lying (Tr. 221). 
A can opener was also found in the bedroom (Tr. 222). 
A search of the entire second floor of the house revealed no 
other weapons (Tr. 211). Some effort had been made to 
swab the floor of the bedroom (Tr. 227). 

The ax contained both black hair of negroid origin and 
human blood (Tr. 229, 230). The hair was identical to that 
of Minnie Contee, although hairs do not have enough unique 
miscroscopic characteristics to be positively identified as 
originating from a given person to the exclusion of all 
others. The blood was too limited for grouping purposes. 
The can opener had no blood at all upon it (Tr. 230). 

Dr. Richard Whelton of the Coroner’s Office went to 1641 
V Street on February 9, 1966, and pronounced Minnie 
Contee dead (Tr. 242). The autopsy, which was performed 
by Dr. Marion Mann, revealed that Mrs. Contee’s throat 
had been cut, the cut going into the jugular vein (Tr. 234). 
This wound, with its resulting massive loss of blood, was the 
apparent cause of death (Tr. 236). Additionally there were 
four head wounds, one of which resulted in the fracture of 
Mrs. Contee’s skull and injured the brain. In Dr. Mann’s 
opinion, these were also fatal wounds (Tr. 234-236). Dr. 
Mann estimated the time of death to be approximately 6:00 
or 7:00 a.m. on February 9, 1966. The deceased had no 
alcohol in her blood (Tr. 238). 


Appellant’s Case 
The events of February 8 and 9, 1966 


Appellant testified in his own behalf. While agreeing that 
much violence had marked his relations with his wife (Tr. 
286-297), appellant stated that his relations with his wife 
were “‘fine”’ from October of 1965 to January of 1966, while 
Peggy Briscoe was living with her grandmother. Upon 
her return to the house, relations deteriorated (Tr. 301- 
302). His wife, appellant testified, was “pressing”? him: 
“‘She was hoping I would go to jail”? (Tr. 310). 
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On February 8, 1966, Minnie Contee was subpoenaed to 
testify on appellant’s behalf in the carnal knowledge case 
(Tr. 350). Although it had been appellant’s understanding 
that she had intended to testify for him from the very 
beginning, this was the first time that she had in fact been 
subpoenaed to appear as a witness (Tr. 350-351, 373). 
Appellant did not speak with his wife about whether she 
was going to testify until the morning of the next day, the 
day set for the trial (Tr. 368). 

According to appellant, his wife told him that she did 
not know which side to take in the carnal knowledge case. 
She insisted that appellant plead guilty to simple assault 
to end the bickering about the case. She told appellant 
that she knew that if he was acquitted, he would put Miss 
Briscoe in a home, divorce her, and marry a woman named 
Gwendolyn (Tr. 303-304). Mrs. Contee informed appellant 
that she would not come and testify on his behalf (Tr. 372). 

Appellant called his wife a ‘‘bunch of names,’’ and she 
became angry (Tr. 374). He told his wife that he did not 
want to discuss the matter any more, and she told him that 
she wanted to continue discussing it (Tr. 304). The argu- 
ment gave appellant a headache, for which he took some 
pills (Tr. 304, 377). Appellant then hit his wife in the mouth 
with his fist, got back into bed and went to sleep (Tr. 
377-80). Mrs. Contee ‘‘was just sitting there on the bed 
holding her mouth”’ (Tr. 304). 

Appellant described what followed: 


I woke up later on and I felt this weight on me and 
when I pushed I pushed my wife off of me. I jumped 
out of the bed and blood was jumping out of my arm 
here. 


* ¢ *# *# 


It was jumping like an oil well when you strike oil. 
It was jumping like that. I tried to catch it. When I 
looked at my wife she was kneeling in the bed with 
her head between her legs and I seen this figure stand- 
ing over top of her. 
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It was a figure about six feet, dark. (Tr. 304-305:) 


The figure, appellant testified, was, standing directly on 
top of Mrs. Contee and jumping up and down (Tr. 385-M). 
The figure had the features of a man, was nude, bald- 
headed, and about a foot taller and twenty pounds heavier 
than appellant (Tr. 385E-385F). The figure appeared to 
appellant to look like a devil ‘‘in a way.’? It resembled a 
figure that appellant’s mother had once conjured up out of 
a deck of cards (Tr. 3858). 

After seeing the figure, appellant passed out (Tr. 305). 
When he woke up, he crawled to the bed and saw his wife 
lying across the bed with the ax lying across her breast. The 
light came on in the hallway, and he closed the door. Ap- 
pellant crawled on the bed and went to sleep. When he woke 
up, he heard Peggy Briscoe call for her mother. Appellant 
told his stepdaughter Marie to get some water and leave it 
by the door. Officer Lewis, when he came, gave appellant 
the water (Tr. 305-306). Appellant did not recall hitting 
his wife with the ax (Tr. 306). 


Appellant’s Insanity Defense 


Appellant’s insanity defense was presented through the 
testimony of appellant, five lay witnesses, a psychiatrist, a 
psychologist and a social anthropologist. 

The psychiatrist, Dr. Clarence Bunge, was of the view 
that appellant was suffering, on February 9, 1966, from 
psychoneurosis, conversion reaction (Tr. 396). Dr. Bunge 
testified that, assuming the facts to be as the Government’s 
witnesses described them, the psychoneurosis, conversion 
reaction, from which appellant suffered causally produced 
the death of Minnie Contee (Tr. 495). 

During direct examination, at the insistence of appel- 
lant’s counsel, Dr. Bunge read into evidence his notes of 
what appellant had said during a sodium pentathol inter- 
view which the doctor had conducted (Tr. 408-411). The 
interview contained a mass of contradictory statements 
including ‘‘My wife reached for the axe. It was under my 
wife’s pillow. I hit her with my right hand. Then I jumped 
up.”’ (Tr. 409.) The only question which appellant asked 
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about the statements in the interview was whether Dr. 
Bunge could reconcile the statement quoted above with 
another statement in the interview in which appellant did 
not mention that his wife had the ax. Dr. Bunge could not 
reconcile the statements (Tr. 411-412). 

Dr. Eugene Stammeyer, a clinical psychologist associated 
with Saint Elizabeths Hospital, also testified on behalf of 
appellant. His opinion was that appellant was suffering 
from psychoneurosis, dissociative state (Tr. 574). Dr. 
Bunge’s characterization of the disease as psychoneurosis, 
conversion reaction, Dr. Stammeyer testified, ‘‘doesn’t 
seem to apply”’ (Tr. 735). Dr. Stammeyer was of the view 
that the killing, if appellant did it, was the product of 
appellant’s mental illness * (Tr. 621). In Dr. Stammeyer’s 
view, Mrs. Contee’s rage and threats provoked a ‘‘dissocia- 
tive reaction’’ in appellant which resulted in Mrs. Contee’s 
death (Tr. 747). 

The lay witnesses * were two of appellant’s brothers, two 
of his sisters and a sister of the deceased. Their testimony 
in essence was that appellant, who had always suffered from 
severe headaches and occasional blackouts, behaved peculi- 
arly during the last few months before the murder (Tr. 
251-258, 503-517, 538-566, 770-782). 

Thus Ralph Contee thought his brother’s behavior ‘‘pe- 
euliar’’ when at about 7:00 a.m. on February 8, 1966, he came 
to Ralph’s apartment. Appellant ‘‘in a way’? told him 
that he (Ralph) was going to receive some of appellant’s 
belongings. Ralph Contee had the impression that appel- 
lant was intending to go away. He thought this was unus- 
ual because, while appellant had previously said he was 
going to leave, ‘‘this particular time he acted as though 
this was final’’ (Tr. 273-274). 

The testimony of the lay witnesses also mentioned certain 
acts of violence. Mrs. Odemns related an incident when 


5 This case was tried before this Court issued its opinion in Washington v. 
United States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967). 

©The lay witnesses were interspersed with the expert witnesses. Appellant’s 
trial counsel queried each lay witness concerning specific facts which tended to 
support the testimony of the preceding expert witness. 
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appellant beat his stepdaughter, Marie Bean, with an iron 
cord. In her opinion, appellant was dazed and had not been 
aware of what he was doing (Tr. 259). Mrs. Caldwell 
described how appellant would call her from his house to 
listen to the sounds of furniture being broken and tell her 
that he was breaking it (Tr. 506-507). On the other hand, 
there was also considerable testimony about Mrs. Contee’s 
violent acts. Michael Contee related that he had once 
seen Mrs. Contee lunge at appellant with an ax, and that he 
had been told by both appellant and the deceased that she 
had once hacked down the bedroom door to get at him 
(Tr. 547, 550). On another occasion, appellant told Michael 
that he was keeping the ax under the bed in an effort to 
hide it from his wife (Tr. 544). Ralph Contee also saw 
Mrs. Contee raise the ax at appellant. On another occasion 
he had heard from appellant that his wife had stabbed him 
(Tr. 270, 280-B-E). Mrs. Johnson testified that Mrs. Con- 
tee’s cousin and others had once broken in the bedroom 
door and pushed appellant out of the window (Tr. 780). 

The Government presented Drs. Mauris M. Platkin and 
Wilbur L. Hamman of St. Elizabeths Hospital in rebuttal. 
It was their opinion that appellant was not suffering from 
a mental disease or defect on February 9, 1966 (Tr. 794, 
891). 


ARGUMENT 


The District Court properly denied appellant’s § 2255 
motion without a hearing because none of appellant’s 
claims presented a question which required a hearing. 


Faced with the evidence presented against him at his trial 
and the affirmance of his conviction by this Court, which no 
doubt carefully scrutinized the record for errors not urged 
at trial or upon appeal,’ appellant nonetheless argues that 


* See Lampe v. United States, 110 U.S. App. D.C. 69, 70, 288 F.2d 881, 882 
(1961) (en banc); Tatum v. United States, 88 U.S. App. D.C. 386, 388 n.3, 
190 F.2d 612, 614 n.3 (1951). Prior scrutiny is particularly relevant in this 
case, since on his direct appeal appellant discussed at length the possible preju- 
dice inuring to him from statements he made, especially his statements while 
allegedly anesthetized by sodium pentathol, which he now claims were errone- 
ously admitted. 
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he was denied the effective assistance of counsel in a 
manner so prejudicial as to warrant post-conviction relief. 
In making his initial claim, appellant itemized numerous 
grounds which he felt had previously escaped attention and 
which required such relief. These grounds have thereafter 
been pared to two basic issues. We think that the trial 
court properly denied appellant’s motion because neither 
of these issues has merit. 


A. Absence of counsel at the staff conferences 


Appellant initially contends that he was denied a fair 
trial because he was interviewed at two staff conferences at 
Saint Elizabeths Hospital in the absence of counsel. Appel- 
lant reasons that since his counsel was absent from these 
staff conferences, the cross-examination of two psychi- 
atrists, Drs. Wilbur Hamman and Mauris Platkin, who 
were present and who testified at the prosecution’s request, 
was ineffective since his counsel did not have a factual 
predicate for their opinions which allegedly could have been 


obtained had counsel been present at the staff conferences. 
He additionally argues that the absence of counsel at the 
staff conference violated his Fifth Amendment right 
against self-incrimination. We disagree with both of ap- 
pellant’s contentions.® 


® By arguing the issues appellant has presented on this appeal we do not 
concede that the District Court erred by denying appellant’s § 2255 motion. 
On the contrary, we believe that the District Court denied appellant’s motion 
because his assertions of error were nothing more than vague, conclusory 
statements made without supporting facts. See, ¢.g., Jones v. United States, 
103 U.S. App. D.C. 326, 258 F.2d 420, cert. dented, 357 U.S. 932 (1958). We 
draw support for our belief that the petition was denied for that reason from 
Judge McGarraghy’s order: ‘‘[T]he motion of the petitioner filed herein . . . 
is dismissed, without prejudice to the filing of an appropriate motion supported 
dy a recitation of whatever facts the petitioner may rely upon.’? (Emphasis 
supplied.) In any event, it is clear that the District Judge could have denied 
appellant’s petition on the merits since his allegations are in no wise supported 
by the record of his trial at which Judge McGarraghy presided. 


® This Court in its order of April 27, 1971 (see note 3, supra), suggested to 
appellant that he address himself to the question whether ‘‘the introduction of 
statements made ... in the absence of counsel to doctors at St. Elizabeths 
Hospital violate[d] [his] privilege against self-incrimination or his right to 
the assistance of counsel.’’ We note initially that the record is not clear con- 
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Appellant’s contention that his counsel’s cross-examina- 
tion of Drs. Hamman and Platkin was ineffective because 
counsel was absent from the hospital staff conferences. is 
not supported by the record. Initially, an examination of 
the testimony of the doctors indicates that their opinions 
were predicated only in part on the staff conferences. Dr. 
Hamman testified that he formed his opinion after he 
“‘reviewed the psychiatric evaluation which had been done 
up to that point”’ (Tr. 790) ; ‘I took into consideration all 
the complete psychiatric and physical workup”’ (Tr. 792). 
Dr. Platkin also described the varied and extensive sources 
from which he gathered material in forming his opinion 
(Tr. 899). Dr. Hamman in particular relied significantly on 
the available reports: ‘‘In my opinion, what was described 
[in the reports] was not sufficient to warrant in my opinion 
a diagnosis of mental illness’’ (Tr. 793). On cross-examina- 
tion, when queried concerning his opinion that appellant 
was a malingerer, Dr. Hamman noted that ‘‘the more gross 
malingering became more apparent at the time of the sec- 


cerning how many doctors may have spoken with appellant during the two 
periods he was at the hospital. Appellant, however, has chosen to limit himself 
to the statements made at the staff conferences. This restriction appears 
reasonable since the record does reveal that, except for the psychiatrists who 
were present at his staff conferences, only one other doctor is mentioned as 
interviewing appellant at the hospital: Dr. Julia Ponquinette, a resident in 
psychiatry at the hospital (Tr. 944-945), who believed appellant was not 
criminally responsible for his acts (Tr. 856-857, 944). We also note that 
appellant has not addressed himself to any remark which he made at either staff 
conference which was ‘‘introduced’’ against him. Further, neither doctor 
testifying on behalf of the Government related any remark by appellant which 
went to his guilt or innocence. 

Appellant has therefore addressed himself only to the question of whether 
the denial of counsel at the staff conferences prejudiced his cross-examination 
of the psychiatrists. We note also that appellant has not claimed that he was 
prejudiced by the admission of any statement which he made at either staff 
conference, nor in fact did either Dr. Platkin or Dr. Hamman testify as to 
anything appellant might have said on the issue of guilt or innocence. The 
only questions raised by appellant on this appeal are (1) whether the absence 
of counsel at the staff conferences prejudicially impeded his cross-examination 
of the psychiatrists and (2) whether his Fifth Amendment rights were violated 
by answering questions presented by the doctors at the staff conferences since 
he might have said something incriminating which aided the doctors in their 
evaluation of his mental condition. 
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ond staff conference, at which I was not present”’ (Tr. 860- 
861).*° 

Appellant asserts that even if the opinions of Drs. Ham- 
man and Platkin were predicated on the reports available, 
cross-examination was necessarily ineffective because 
“there is no indication on the record that hospital tran- 
scripts, tapes, or other records in respect of the staff con- 
ferences—such as the report of Dr. Ponquinette—were 
made available to trial counsel .. . .”’ (Brief for Appel- 
lant, p. 20.) It is true that no apparent transcriptions of 
the staff conferences were available; it is patently untrue, 
however, that trial counsel did not have the records and re- 
ports upon which the doctors based their opinions. The 
trial record reveals appellant’s possession of not only one 
report of Dr. Ponquinette, but two, viz., a report dated 
March 11, 1966, and a report dated April 7, 1966 (Tr. 856- 
857). The availability of the remaining hospital records is 
underscored by the testimony of Dr. Bunge when he af- 
firmatively answered the question, ‘‘Have you gone through 


the jacket and files of [appellant’s] examination at St. 
Elizabeths Hospital?’’ (Tr. 441), and then proceeded to 
read from pertinent entries made by hospital personnel to 
support his finding that appellant was not criminally re- 


10 While it is evident that the opinions of Drs. Hamman and Platkin were 
based to a substantial extent on available reports, rather than on any inter- 
views conducted at a staff conference, appellant’s allegation that his counsel 
was unable to determine what questions were asked of appellant at the staff 
conferences is not supported by the record. It is true that there were no 
transcriptions of the staff conferences. Appellant’s counsel, however, ques- 
tioned Dr. Hamman at length concerning what appellant said at the staff 
conference he attended (Tr. 814-820) as part of his extensive cross-examina- 
tion of Dr. Hamman (Tr. 802-833, 855-878). Dr, Platkin was equally subjected 
to a searching inquiry (Tr. 897-946). Further, appellant’s strategy on his 
examination of the psychiatrists did not focus on what was learned by the 
doctors at the staff conferences. On the contrary, appellant attempted to 
impeach the credibility of the doctors by demonstrating that they had very 
little opportunity to observe appellant (Tr. 804, 900) and then comparing 
their opinions with the opinions of Drs. Bunge, Ponquinette and Stammeyer, 
all of whom disagreed with the psychiatrists presented by the prosecution and 
all of whom personally interviewed appellant at great length (Tr. 805-806, 
810-813, 856-857, 905-908, 932-934, 944). Appellant’s counsel devoted particular 
attention to this aspect of his case in his closing argument (Tr. 1018-1020). 
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sponsible for his act of homicide (Tr. 441-442). Addi- 
tionally, Dr. Stammeyer testified that he went ‘‘through 
the ward notes on the jacket at Saint Elizabeths Hospital’’ 
(Tr. 613) and presented at length his observations based on 
those notes (Tr. 613-616). 

Appellant relies on Thornton v. Cochran, 182 U.S. App. 
D.C. 232, 407 F.2d 695 (1969), as the ‘‘keystone decision 
to be considered when discussing the propriety of the hospi- 
tal staff conferences.’’ * While Thornton did at length pro- 
pose various considerations which should be noted in ana- 
lyzing allegations similar to appellant’s, the real ‘‘keystone 
decision”’ in this area is United States v. Marcey, US. 
App. D.C. —_, 440 F.2d 281 (1971). In Marcey the appellant 
raised the same questions which appellant currently pre- 
sents. In rejecting Marcey’s arguments, this Court initially 
noted ‘‘that while appellant was interviewed during the 
course of the conference, nothing even remotely resembling 
an incriminating statement at the conference crept into his 
trial.’’ Id. at _—, 440 F.2d at 284-285. The same is true in 
the instant case. Neither of the psychiatrists presented by 
the Government related any statement which could have 
been considered incriminating, nor were such statements 
elicited by the prosecution by the use of hypothetical ques- 
tions. Since the burden was on the prosecution to demon- 
strate appellant’s sanity, the prosecution evidence was 
largely confined to rebutting appellant’s defense by use of 
his testimony concerning the presence of a ‘‘devil’? who 
allegedly killed his wife (Tr. 795, 799, 893). No evidence 
which had not been previously presented by appellant was 
used by the prosecution, and the mention of statements 
made at the staff conferences was by appellant’s trial at- 
torney in his cross-examination of the psychiatrists (Tr. 
813-818, 917-918). Clearly no prejudice accrued to appellant 
in this regard.” 


11 Brief for Appellant, p. 26. 

312 Even if one were to contend that statements made by appellant at his staff 
conferences were ‘‘introduced’’ by the prosecution because appellant’s trial 
counsel cross-examined the psychiatrists concerning whether particular facts 
were revealed by appellant at the conferences, it is clear that no prejudice 
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Marcey additionally is dispositive of appellant’s con- 
tentions concerning the absence of counsel at the staff con- 
ferences since in Marcey, as in the instant case, appellant’s 
“counsel did not experience any substantial difficulty in 
examining witnesses or in reconstructing events which his 
presence at the staff conference could have avoided.”’ Id. 
at —_, 440 F.2d at 285. As we have noted, the psychiatrists 
presented by the prosecution relied extensively on the re- 
ports and records concerning appellant in making their 
evaluations. All of this information was available to appel- 
lant and utilized by his experts in forming their opinions. 
Further, again as in Marcey, ‘‘[o]ne of the conference 
participants testified in appellant’s behalf.’’ Id. at n. 
14, 440 F.2d at 285 n. 14. There is simply nothing in the 
record to show that appellant was prejudiced in any manner 
by the absence of counsel at the staff conferences.* 


B. Ineffective assistance of counsel 


Appellant additionally contends that he was denied the 
effective assistance of counsel because of ‘‘the apparent 
failure of trial counsel to advise [him] that he need not 
submit to a sodium pentathol interview and the apparent 


resulted. Appellant’s trial counsel asked the psychiatrists questions pertaining 
to particular facts and statements which were supportive of his position, and 
at no time was any incriminating matter presented. Further, as we observed 
in note 10, supra, appellant’s trial counsel strategically listed particular facts 
in his cross-examination to demonstrate the lack of material available to the 
psychiatrists in forming their opinions. Thus appellant’s trial counsel made 
a two-pronged attack; i.¢., he sought to show that the government psychiatrists 
were without complete information concerning appellant, while pointing out 
that his experts were in possession of all necessary material, and focused on 
the government doctors’ lack of knowledge by drawing upon specific incidents in 
appellant’s life which bore upon his defense of insanity. 


23 We note that, unlike the situation in Marcey, this appellant was examined 
at the hospital on the second occasion upon his own motion, contrary to 
appellant’s assertions (Brief for Appellant, p. 38). Further, appellant at no 
time made a motion for the presence of counsel at the staff conferences or 
requested alternative relief such as transcription of the proceedings. Finally, 
we note that appellant’s financial position did not force him to accept an 
examination at the hospital. The trial court not only provided him with his 
own psychiatric witness, Dr. Bunge, but additionally provided a social anthro- 
pologist and an anaesthesiologist. It can hardly be contended that impoverish- 
ment presented no alternative to an examination at the hospital. 
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decision of trial counsel to move to admit the results of 
that interview without the knowing consent of appellant.’? ** 
It may be clearly inferred from the record, however,. that 
his counsel did in fact advise him concerning the sodium 
pentathol examination and did discuss with him the intro- 
duction into evidence of the notes of the psychiatrist who 
conducted the interview. In any event, we contend that both 
determinations were trial tactics which trial counsel is re- 
sponsible for determining, and appellant has no grounds for 
objecting to the strategy of his counsel. Finally, we note 
that any prejudice which may have accrued to appellant by 
the introduction of the notes of the sodium pentathol 
examination was clearly outweighed by the necessity for the 
introduction of the examination to sustain his defense of 
insanity. 

Appellant initially contends that he was not informed by 
trial counsel of his right not to submit to a sodium penta- 
thol examination and alleges that he did not consent to the 
introduction into evidence of the examination. While the 
transcript does not speak specifically to those issues, ap- 
pellant’s consent to the sodium pentathol examination may 
be readily inferred from the record. On July 26, 1967, ap- 
pellant’s trial counsel made a motion before the Honorable 
George L. Hart, Jr., for a sodium pentathol examination. 
During the course of the hearing on the motion, Judge Hart 
noted to appellant’s trial counsel that he was going to add 
to the order the phrase ‘‘providing the Defendant consents”’ 
(M.T.I. 2).* Appellant’s trial counsel then stated, ‘‘Very 
well’? (M.T.I. 3). The court’s order specifically contained 
Judge Hart’s statement to appellant’s trial counsel. It is 
inconceivable, in light of this direct order of the court, that 
appellant’s trial counsel did not thereafter consult with 
appellant before conducting the examination. This Court 


14 Brief for Appellant, pp. 51-52. Appellant elsewhere speaks not of an 
““apparent’’ failure but contends directly that his trial counsel failed to con- 
sult him (Brief for Appellant, pp. 48, 50, 52). We believe the transcript 
permits at most an allegation of ‘‘apparent’? failure. 


15 The transcript of the July 26 hearing before Judge Hart will be referred 
to as ‘*M.T.I.’? 
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may thus infer that counsel for appellant properly carried 
out the order of the court, advised appellant of his rights 
concerning the interview and obtained his consent.” 

The inference that appellant’s trial counsel discussed 
with him the use of the notes taken of the sodium pentathol 
interview for trial is also supported by the record. As noted 
in this Court’s prior opinion, appellant initially moved for 
bifurcation of his trial on the ground, inter alia, that he had 
both a defense on the merits and an insanity defense. In 
support of the bifurcation motion, appellant’s trial counsel 
noted that the introduction of the notes from the sodium 
pentathol examination, which contained a phrase indicating 
that the murder with which appellant was charged was pre- 
meditated and deliberated, would adversely affect his de- 
fense on the merits: ‘‘We would introduce testimony under a 
Sodium Pentathol Interview which would very likely be in- 
consistent with self-defense’’ (Tr. 5).%7 A moment later 
counsel stated, ‘‘Now, I discussed this matter with the 
defendant no longer than twenty minutes ago’’ (Tr. 5). 
Although it cannot be stated with absolute certainty that 
appellant had consented to the introduction of the notes 
of the examination, it is clear that appellant and his counsel 
discussed the introduction of that evidence and its effect on 
other defenses. One can only infer that they both agreed it 
was necessary for his principal defense, 7.e., insanity, to 
introduce the evidence. This is buttressed by appellant’s 
trial counsel’s statement that ‘“‘[i]f the Court denied 
bifurcation, then I would go forward only on the insanity 
defense’’ (Tr. 7). It is clear that counsel and appellant dis- 
cussed the introduction ‘of the interview and determined 


16 Appellant’s trial counsel made two additional appearances in connection 
with his motion following entry of Judge Hart’s order. Both appearances, 
on August 14 and August 17, 1967, were before Chief Judge Curran. While 
we have been unable to obtain transcripts of those hearings, we think it 
reasonable to assume that Judge Curran undoubtedly satisfied himself with 
counsel’s compliance with Judge Hart’s order that appellant’s consent be 
obtained before submission to the sodium pentathol interview. 


27 Appellant later abandoned his theory of self-defense, since it was clear 
that no such defense was available (Tr. 17). 
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it was the only defense. Appellant’s contention that he was 
not consulted appears amply refuted by the record. 

Even assuming arguendo that appellant did not consent 
to the sodium pentathol interview and the admission of 
evidence of the interview on his behalf at trial, the District 
Court nevertheless properly denied appellant’s § 2255 ap- 
plication without a hearing, since the record conclusively 
demonstrates that appellant waived any ‘“‘right’’ he may 
have had concerning the interview. While we would question 
the existence of any ‘‘right’’ not to submit to an interview 
requested by one’s own counsel, it appears clear that appel- 
lant did not have to be advised pursuant to Miranda v. 
Arizona, 384 U.S. 436 (1966), since his counsel advocated 
the interview and was present throughout, and since the 
sanctions which Miranda imposes are directed only to gov- 
ernmental intrusion. If the term ‘‘right”’ is interpreted to 
mean consent to undergo the interview at all, appellant 
must have consented since the interview required the ad- 
ministration of an anaesthesia which depended on appel- 
lant’s consent. If the term ‘‘right”’ means consent in the 
sense of agreement to the presentation of the results of the 
interview in court as a trial tactic, it is clear that appellant 
need not be apprised at that moment of his ‘“‘right’’ not to 
consent, since the crucial period requiring his consent is 
when the evidence uncovered by the interview is proffered 
for admission at his trial. Because we believe that the term 
“‘right’’ as employed by this Court in its order of April 27, 
1971, addresses the question in terms of trial strategy, we 
submit that appellant waived any right he may have had at 
the time his trial counsel introduced the sodium pentathol 
examination into evidence at his trial, and appellant is 
bound by that waiver. 

As we have noted, the record strongly suggests that ap- 
pellant and his trial counsel discussed the admission of his 
sodium pentathol examination and concluded that his de- 
fense was strongest if the material was admitted (Tr. 5). 
Whether or not appellant specifically consented, however, 
need not be determined, since appellant’s trial counsel, as 
the major part of appellant’s defense, elected to use the 


18 


examination for strategic purposes. This waiver is binding 
on appellant. The Supreme Court has stated that ‘‘counsel 
may, under some conditions, where the circumstances are 
not ‘exceptional, preclude the accused from asserting 
constitutional claims ....’’’ Brookhart v. Jamis, 384 
US. 1, 7 (1966), citing Henry v. Mississippi, 379 U.S. 443, 
451 (1965).** Among the reasons cited for permitting coun- 
sel to waive the rights of a defendant are to grant finality to 
a criminal trial *® and to avoid trials conducted principally 
by defendants with their counsel operating only as silent 
partners.” 

In a criminal trial there are four considerations involved 
in determining whether an accused is bound by the decision 
of his trial counsel to waive any right: (1) the nature of the 
right allegedly waived, (2) the concern for actually waiving 
the right for tactical purposes, (3) whether consultation 
occurred and whether the opportunity for consultation ex- 
isted, and (4) the presence of ‘‘exceptional circumstances’’ 
which may have forced a determination. Note, Criminal 
Wawer: The Requirements of Personal Participation, 
Competence, and Legitimate State Interest, 54 Cau. L. 
Rev. 1262 (1966). The first consideration, the nature of the 
right, is significant because some rights exist which cannot 


18In Henry the Supreme Court said, ‘‘[T]rial strategy adopted by counsel 
without prior consultation with an accused will not, where the circumstances 
are exceptional, preclude the accused from asserting constitutional claims.’’ 
379 U.S. at 451 (emphasis added). As an example of ‘‘exceptional circum- 
stances’’ the Court cited Whitus v. Balkcom, 333 F.2d 496 (5th Cir.), cert. 
denied, 379 U.S. 931 (1964), in which trial counsel had refrained from chal- 
lenging the systematic exclusion of Negroes from jury selection for fear of 
alienating the jury. 

19¢¢We cannot permit an accused to elect to pursue one course at the trial 
and then, when that has proved to be unprofitable, to insist on appeal that the 
course which he rejected at the trial be reopened to him.’’ Johnson v. United 
States, 318 U.S. 189, 201 (1943). See also Mitchell v. United States, 104 U.S. 
App. D.C. 57, 259 F.2d 787, cert. denied, 358 U.S. 850 (1958). 


20 ¢¢ Added protection for the accused will not be found in a rule that entitles 
him to become involved in trial decisions.’’ Grano, The Right to Counsel: 
Collateral Issues Affecting Due Process, 54 Minn, L. Rev. 1175, 1219 (1970). 
See also Mazor, Power and Responsibility in the Attorney-Client Relation, 20 
Stan. L. Rev. 1120 (1968); Note, Waiver of Constitutional Rights by Counsel 
in a Criminal Proceeding, 1 Jonn MarsHaut J. Prac. & Pro. 93 (1967). 
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be waived by any person other than the accused. See, e.g., 
Boykin v. Alabama, 395 U.S. 238. (1969); McCarthy v. 
United States, 394 U.S. 459 (1969). Other essential rights 
may be waived by counsel, but only in certain circumstances. 
Compare Barber v. Page, 390 U.S. 719 (1968), with Cali- 
fornia v. Green, 399 U.S. 149 (1970) ; compare Miranda v. 
Arizona, supra, with Harris v. New York, 401 U.S. 222 
(1971). The right against self-incrimination, however, is not 
inviolate and may be waived by counsel on behalf of the 
accused, particularly where such a waiver is predicated on 
trial tacties. See, e.g., Curry v. Wilson, 405 F.2d 110 (9th 
Cir. 1969), cert. denied, 397 U.S. 973 (1970) ; Application of 
Reynolds, 397 F.2d 131 (3d Cir. 1968). The right in the 
instant case, we maintain, is one which may be waived by 
counsel. 

The second consideration, whether or not the right is 
being waived for actual purposes of strategy, is also ful- 
filled in the instant case. Counsel from the commencement 
of the trial voiced his intention to rely upon the insanity de- 
fense and the use of the sodium pentathol examination (Tr. 
4-14, 45-57). Of course the relinquishment of a right must 
be ‘‘an intentional relinquishment or abandonment of a 
known right or privilege,’’ Johnson v. Zerbst, 304 U.S. 458, 
464 (1938), but that standard is certainly met here, where 
counsel noted the possibility of an incriminating statement 
within the sodium pentathol examination (Tr. 4-5, 19). The 
instant case is thus unlike Henry v. Mississippi, supra, 
where the Supreme Court was unsatisfied from the record 
before it whether Henry’s counsel had actually waived the 
contemporaneous objection to testimony which may have 
been given as a result of an illegal search, or whether they 
simply were unaware of the contemporaneous objection 
rule. 

While we believe that the record clearly supports our 
contention that appellant consulted with his trial counsel, 
the third point of concern, even assuming that no consulta- 
tion in fact occurred, it is not always necessary even where 
the opportunity exists to discuss at length with an accused 
the strategy of the trial. Thus in Nelson v. California, 346 
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F.2d 73 (9th Cir.), cert. denied, 382 U.S. 964 (1965), where 
the defendant actually objected to the admissibility of cer- 
tain evidence which allegedly was received in violation of 
his Fourth Amendment rights, the court held that counsel 
could nonetheless waive the defendant’s rights. A fortiori, 
a waiver occurs where the defendant has an opportunity to 
disclaim the waiver of his counsel but for any reason re- 
mains silent. See, e.g., Hensley v. United States, 108 US. 
App. D.C. 242, 281 F.2d 605 (1960) ; Eliachar v. United 
States, 229 A.2d 451 (D.C. Ct. App. 1967). 

The final question to be answered is whether ‘‘exceptional 
circumstances”’ forced counsel to waive the right when he 
might not have done so under different circumstances, 1.€., 
where the exerted pressure was absent. Examples of ex- 
ceptional circumstances occurred in Henry v. Mississippi, 
supra, and Whitus v. Balkcom, supra note 18. A further ex- 
ample may be found in Fay v. Nota, 372 U.S. 391 (1963), 
where the waiver of the right to appeal was dictated by the 
fear of increased punishment. No such exceptional cireum- 
stance exists in the instant case. Counsel, we submit, was 
motivated only by trial strategy and his belief that appel- 
lant had the best chance of avoiding conviction by disclosing 
the results of the sodium pentathol interview as part of his 
defense.™ 

Since the record supports the conclusion that appellant 
waived any right he may have had concerning the sodium 
pentathol interview, the District Court properly denied ap- 
pellant’s § 2255 petition without a hearing. A hearing on 
such a petition is not required unless ‘‘counsel fails to raise 
a constitutional claim on behalf of his client, and his failure 
is due almost certainly to negligence or ignorance.’’ De- 
velopments in the Law, Federal Habeas Corpus, 83 Harv. 
L. Rev. 1038, 1112 (1970). While the issue is not concluded 
by reference to Contee v. United States, 133 U.S. App. 


21 For further eases in other circuits on waiver, see Stone v. United States, 
435 F.2d 1402, 1406-1407 (2d Cir. 1970) (Lumbard, C. J., concurring) ; Pettett 
v. United States, 434 F.2d 105, 110 (6th Cir. 1970) ; Mize v. Crouse, 399 F.2d 
593 (10th Cir. 1968), cert. denied, 394 U.S. 913 (1969) ; Pope v. Swenson, 395 
F.2d 321 (8th Cir. 1968); Wilson v. Bailey, 375 F.2d 663 (4th Cir. 1967). 
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D.C. 261, 410 F.2d 249 (1969), this Court’s opinion on ap- 
pellant’s first appeal, we note that in consideration of 
whether appellant’s trial counsel made an adequate presen- 
tation for a bifurcated trial this Court observed: ‘‘ Appel- 
lant does not contend that defense counsel’s failure to make 
the more substantial showing of prejudice he allegedly could 
have made amounted to ineffective assistance of counsel, 
nor does the record compel such a conclusion.’’ Id. at 263, 
410 F.2d at 251. 

Finally, with reference to the waiver issue, this Court has 
held that ineffective assistance of counsel does not result 
from the waiver of a right of a defendant when it ‘‘cannot 
be said with assurance whether the decisions and strategy 
of counsel were wise or unwise.’’ Hensley v. United States, 
supra, 108 U.S. App. D.C. at 246, 281 F.2d at 609, citing 
with approval Hensley v. United States, 155 A.2d 77, 79 
(D.C. Mun. Ct. App. 1959). In this regard, while speaking 
of the introduction of numerous statements made concern- 
ing the violent nature of appellant and the necessity of a 
bifurcated trial, this Court noted in its prior opinion that 
‘‘(a]fter careful examination of this voluminous record, 
we are unable to determine with any confidence whether ap- 
pellant was on balance helped or hurt.’’ Contee v. United 
States, supra, 133 U.S. App. D.C. at 264, 410 F.2d at 252. 
We submit that the District Court was correct in denying 
appellant’s petition without a hearing where the record 
clearly demonstrates a waiver of any right which might 
have been claimed as part of trial strategy.*? That strategy, 
even viewed with ‘‘twenty-twenty hindsight,’’** does not 
rise to the standard of ineffectiveness. 

Appellant’s defense at trial on the merits was that he 
lacked the requisite premeditation and deliberation for 
murder in the first degree. This Court, in appellant’s first 
appeal, considered the sodium pentathol examination with 
numerous other statements and actions, including his guilt 
of a carnal assault on his minor stepdaughter, but concluded 


22 Cf. Buff v. United States, 131 U.S. App. D.C. 371, 404 F.2d 1348 (1968). 
23 United States v. Garguilo, 324 F.2d 795, 797 (2d Cir. 1963). 
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that this evidence was not sufficient to compel bifurcation of 
the trial on the merits and criminal responsibility. Contee 
v. United States, supra, 133 U.S. App. D.C. 263-264, 410 F.2d 
at 251-252. Since to compel a bifurcation of the trial on the 
merits and on the issue of criminal responsibility, a de- 
fendant must demonstrate that either defense ‘‘would be 
prejudiced by simultaneous presentation with the other,’’ 
ad. at 262, 410 F.2d at 250, this Court has already deter- 
mined that no prejudice accrued to appellant’s defense on 
the merits by admitting the results of the sodium pentathol 
examination in addition to numerous other statements and 
actions. 

While it is apparent that appellant was consulted and 
advised, contrary to his present assertions, more im- 
portantly no prejudice could have resulted from the use of 
the notes from the interview. In support of his claim of 
prejudice appellant states, ‘‘Dr. Bunge’s ‘notes’ were re- 
plete with statements attributed to the appellant that he 
must have been construed by the jury as evidencing a clear, 
premeditated intention on his part to murder his wife’’ 
(Brief for appellant, p. 48). Thereafter, in direct contradic- 
tion of that comment, he cites the only statement which 
could demonstrate premeditation and then argues that ‘‘the 
repeated references to that interview in direct and cross- 
examination of the three psychiatrists who testified’’ preju- 
diced his defense of lack of premeditation (Brief for ap- 
pellant, p. 55). The record does reveal that the psychiatrists 
dealt with the interview, but at no time did any doctor 
discuss the one statement which in any manner demon- 
strated premeditation.* Further, the doctors had to discuss 
the interview since in essence the only defense available to 
appellant was made apparent by the interview. 

At trial appellant testified in his own behalf. He stated 
that he could only remember arguing with his wife, the 
deceased, in the early morning hours, whereupon he took 
some pills for his headaches. Later he woke up and felt a 


24 We of course exclude from this statement the time when Dr. Bunge read 
his notes of the interview, at appellant’s insistence, and the incriminating 
statement was mentioned on that occasion (Tr. 409). 
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weight upon him. He pushed it off and discovered it was his 
wife. When he got out of bed, blood was ‘‘jumping out’’ of 
his arm (Tr. 304).”* Thereafter he noted his wife kneeling 
on the bed and a figure about six feet tall standing next to 
the bed. He crawled back into bed and to his wife, who was 
lying on her back, and he noticed an ax ‘‘laying across her 
breast.’’ Eventually he went back to sleep (Tr. 305). Ap- 
pellant’s defense then, other than merely requiring the 
Government to prove its case, could only have related to 
this alleged dark figure who might have been an intruder. 
Under the sodium pentathol, however, appellant described 
at length what occurred at the time of his wife’s death, and 
it was this remembrance which supplied the basis for his 
insanity defense, since the dark figure apparently was the 
‘devil’? which had haunted him throughout his life. Thus 
the opinion of mental illness was demonstrated by his mani- 
festation of himself as a devil. The sodium pentathol ex- 
amination not only provided the basis for his defense, but 
graphically demonstrated the dissociative reaction with 
which one psychiatrist believed he was afflicted. 

Additionally it is clear that appellant’s trial counsel chose 
to use the sodium pentathol examination to lend that touch 
of credibility which was necessary for the jury to accept 
the psychiatric evidence that he was suffering from a mental 
illness at the time of the commission of the offense. This 
was particularly emphasized by the deliberate examination 
of Dr. Stammeyer, the clinical psychologist at Saint Eliza- 
beths Hospital who testified on appellant’s behalf, when he 
noted that appellant’s examination while subjected to 
sodium pentathol corroborated other material he had con- 
cerning appellant and further illustrated that appellant 
could not have been malingering (Tr. 742-745). This evi- 
dence was also necessary in light of the anticipated govern- 
ment rebuttal that appellant was in fact malingering and 
by the government’s attempt to discredit the sodium penta- 
thol examination. The admission of the results of that ex- 


25 Appellant’s self-defense was apparently predicated in part on the fact 
that his arms were cut, but even Dr. Bunge agreed that he cut himself, perhaps 
in a suicide attempt (Tr. 497-498). : 
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amination, far from prejudicing appellant, substantially 
bolstered his defense of insanity. 

For all these reasons we submit that the District Court 
properly denied appellant’s § 2255 petition without a 
hearing. 


CONCLUSION 
Wueszerore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 


Joun A. Trrey, 


Joun S. Ransom, 
Assistant United States Attorneys. 
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INTRODUCTION 


It is apnarent, upon reading the bricf of the 


United States, that annellant and the United States draw 


different conclusions as to how the trial record should 

be read. The record, of course, speaks for itself, and 

we have already analyzed it in our initial brief. Little 
would be gained by rencating our analysis here. Consequently, 
this reply brief is limited te a refutation of statements 

in the brief of the United States that do not reflect 
accurately the arguments developed in our brief, and to 

a recitation of points to which the United States has not 


responded, 


I 
*/ 


At page 1l of its tynevritten bricf, the United 
States takes the position that the District Court properly 
denicd appellant's motion under 28 U.S.C. § 2255 without a 


hearing. Its supporting rationale is containce in footnote 8, 


L/ Reference to the brief of e United States of necessity 
must be to its typewritten bricf, since counsel has been in- 
formed that the Rules of this Court require that our reply 
bricf be filed within 14 days of the filing of the Govern- 
ment's typowritten bricf irrespective of whether the 
Government has filed its printed brief. 


and the position advanced is virtually identical to the 
position the United States took in its response to the 


§ 2255 motion in the District court. This argument is 
wholly unresponsive to the argument advanced at vages 60-65 
of our bricf and can hardly justify a failure to'hold a 


hearing. 


It 


At page 12, in its lengthy footnote 9, the 


Government avoids discussing issues raised bv this appeal 


by offering an inaccurate construction of our brief. 
Thus, the United States makes the following statement: 

"Ma also note that appellant has not 

addressed himself to any remark which 

he made at cither staff conferonce 

which was ‘introduccd' against hin. 

Further, neither doctor testifving 

on behalf of the Government related 

any remark by appellant which went 

to his guilt or innocence.: 
This statement is incorrect, 

St page 8 of our brief, we quoted fron pages 898-899 
of the trial transcript wheroin Dr, Platkin statod, in respect 
of the staff conferences, that the “character of the question- 


ing covered the alleged incident that occurred." It must 


have been verfectly anparent to the jury that the questioning 
of jir. Contec at the staff conferences covered the murder of 
his wife. 

Again, in footnote 9, the Governnent misconstrues 
the cucstions raigc:2 in anvellant's brief, and incorrectly 
suggests that apncllant has not claimed that he was vrejudiced 
by the admission at trial of statonents made at the staff 
conferences. Anpscllant clearly vas prejudiccd by the admission 
of statements which indicated that the alleged crime was dis- 
cussed at the staff conferences. 

It is again necessary to refer to a footnots in 
the Government's brief. Footnot2 19 (at page 13 of the 


typowritten bricf) docs not fully reflect the record. “hile, 


as the Government states, it is true that appullant's 


counsel “questioned Dr. Hammon at length concerning what 
appellant said at tho staf£ conference he attended,” and 
that “Dr. Platkin was equally subjected to a scarching inquiry,” 
the Government fails to noint out that neither Dr. Hammon nor 
Platkin could recall with the slightest degree of 
what questions were asked at the staff confer- 
nages 6-8 of our brisf. Couns2l was thus im- 
in his attemots to nenetrate Ors. Hammon and Platkin's 

conclusory statements that “Ir. Contce's defanss of imsanity 


was invalid. 


In the same vein, at nage 14, the Government 
attempts to avoid answering the point raised in our brief 
concerning the lack of information in resvect of the staff 
conferences by arguing that “it is patently aa however, 
that trial counsel did not have the records and reports on 
which the doctors based their opinions.” This argument 
has nothing to do with the case. Appellant‘s complaint 
is directed to the fact that there were no records available 
which accurately summarized the ovents at the staff confer- 
enees. No amount of hospital jackets or other secondary 
records can remedy this defect, particularly in Light of 


the inability of the Government psychiatrists to shed any 


meaningful light on the decisional process at the staff 


conferences. 

Finally, at pages 14 and 15, the United States 
attempts to downgrade the importance of on SS Corcoran, 
132 U.S. App. D.C. 232, 407 F.2d 695 (1969), and to liken 
this case to United States v. Marcey, __ U.S. App. D.C. 

___» 440 F.2d 281 (1971). Thornton v. Corcoran cannot 

be disposed of so facilely. In any event, our discussion 
of Marcey, at pages 45 and 46 of our bricf, belies the 
Government's attempt (at vages 15 and 16 of its typewritten 


brief) to create a parallel between lMarcey and this case. 


Iit 

~ppellant submits that decisions concerning the 
validity of the introduction of the sodium pentathol inter- 
view cannot be based on facts which may "clearly be inferred 
from the record,” (page 17 of the Government's brief) or 
by facts which “may be readily inferred from the record,” 
(page 17), by adopting the suggestion of the United States 
that *{t]his Court may thus infer that counsel for appellant 
properly carried out the order of the court and advised 
appellant of his rights concerning the interview and obtained 
his consent” (page 18), or by relying on any of the other 


invitations to ‘infer’ or “assume” oxtended by the Government. 


Appellant respectfully suggests that a principal purpose 


of a factual hearing under 28 U.S.C. § 2255 is to avoid the 
necessity of a decision resting on inferred rather than 


proven facts. See pages 64 and 65 of our bricf. 


CONCLUSION 


The jutgment of the District Court Gieeioss 
$ 2255 

should be reversed, and the case should be r manded with 
instructions to the District Judge to grant annellant's 
motion. 

In the alternative, the case should be renanded 
to the District Court with instructions to nold an evidentiary 
hearing so that annellant may develop in detail the factual 
bases of his allegations that he vas devrived of constitu~ 


tional guarantees under the Fifth and Sixth Amendments. 


Resnectfully submitted, 


rancis °. Grcqorv, Jr. 


2£torney for Annellant 
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